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UPPER BURMA RULINGS: 


Before A, E. Rigg, Esq., B.A, I. C. 8. 


NGA MEIK AND ONE v. NGA GYI. 
Mr. C.J. S. Pillay—for appeliant. 
Mr. S. Mukerjee—for respondent. 


' Civel Procedure—80. 


No appeal lies from a decision on a prelimitiary issue in a suit: where 
such decision does not determine any of the reliefs claimed in the plaint. 


The Respondent, Maung Gyi, was the bench clerk of the 
Subdivisional Judge, Yaméthin.. The Appellants sued him for 
the recovery of a sum of money they alleged they had lost 
through his carelessness in losing or concealing an application 


for an execution of a decree; which becaine time-barred through 


‘the loss. They asserted in the plaint that about the 10th 
February 1915 they sent the Defendant, Maung Gyi, a notice 
urider section 80, Code of Civil Procedure, but denied that any 
notice was necessary. The receipt of the notice was -not 


admitted, and a preliminary issue was fixed as to whether suck 


notice was necessary or not. The Subdivisional Judge decided 
_ that it was and on appeal the ‘decision was upheld. The date 

of the decision of the Subdivisional Judge was the 19th January, 

-and the ‘7th February was fixed for the hearing ef evidence. 
~ On the 5th February, the appeal was filed and was decided the 
same day. On: the 7th, the Appellants failed to produce any 
evidence and their suit was dismissed under O. 17, rule 3. The 
final order was one rejecting the plant O. 7, rule-11 (d). The 
rule: did not apply to the case, as there was no statement inthe 
plaint from which it appeared that the suit was barred by law. 
The District Court dismissed the appeal. In his judgment the 
District Judge pointed out that O. 17, rule 3, had no application 
to the case as the hearing had not been adjourned at ‘the 
instance of the Appellants, but at the same time he said: that 
the Appellants had no valid excuse for not producing their 
evidence on the date fixed for hearing. 


The Appellants appeal ‘to’ this: Cotirt’ on the ground that 


there has been a substantial error in the procedure of the 


Civil Second 
Apseak 
Mo. 220 ef 
19x16. 
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Nea MEIKE Gubdivisional Court in not granting an adjournment on payment: 


Nea Gyr: 


of costs for the issue of subpoenas to their witnesses after the 
dismissal of the appeal on the $th February. Two other points 
have been argued at the hearing :—(1) whether notice was 
‘necessary to Maung Gyi under section 80, Code of Civil 
Procedure, and (2) whether the Lower Appellate Court ‘had 
power to decide the point, as the decision of the preliminary 
issue was not; it is contended, a decree. Ag regards the latter 
points, I am of opinion that the. Lower pene eis erred 
in entertaining the first appeal. : Mg 
Decree is defined in section 2 (2), Code of Civil piseehines 
as the formal expression. of an adjudication which, so far as 


-regards the Court expressing it, conclusively determines the 


rights of the parties with regard to all or any of the matters in 
controversy. in the suit, and the decree may be cither 
preliminary or final. In the present case there was no formal 
expression of adjudication, and none was ever asked for and 
refused. Undoubtedly if the expression “matters in contro- 
versy” be interpreted i in its widest sense, it would. include every 
question in dispute between.the. parties. The result of such an 
interpretation would be that: the parties would. be bound to 
appeal under section 97 of the Code against every issue that 
was: decided against ‘them in the course of the trial, and 
litigation would be prolonged indefinitely. Order 15, rule 3, 
provides that where the parties are at issue on some question 
of law or fact, and issues have been framed, if the Court is 
satisfied that no further argument or evidence than the parties - 


-ean-at once adduce is required upon such of the issues as may 


be sufficient for the decision of the suit, the Court may proceed 
to determine such issues, and if the finding thereon is sufficient 
for the decision, may pronounce judgment accordingly whether 
the summons has been issued for the settlement of issues only, 
or for the final disposal of the case, provided that where the 
summons has been issued for the settlement of issues only, 
the parties or their pleaders are present and none of ‘them 
objects. ‘Under section 33, a decree must~follow~ on™ the 

judgment: ‘A decree of this kind may be either a final or 

preliminary decreé : it is based on Some preliminary point or 
points that are held to govern the whole.case. Besides this 
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0. 21, rules 12—18, specify cases where a preliminary decree Nea Mz 
can be passed. If these provisions are borne in mind, it will Nea Gyr. 
be seen that the adjudication’ referred to in the definition of a 
‘decree is an adjudication granting or refusing any of the reliefs 
claimed in the plaint, and embodied in a formal declaration. 
All that the decision of the Subdivisional Judge amounted to 
was to declare that the notice was necessary. The Appellants 
_ said that notice had been given, and an appeal against the 
Subdivisional Judge’s decision was clearly premature. 
‘With reference to the necessity of notice, I have no doubt 
that the Courts below were right in affirming it. Maung Gyi is 
- a public officer and he received the application for execution in 
that capacity. In the absence of the Judge, paragraph 554, 
Upper Burma Courts Manual, provides that applications shall 
be received by a clerk, whose duty it is to note on the applica- 
tion the date of receipt. 
There is certainly no proof on the record that notice was 
‘ever sent to Maung Gyi of the suit. The question is whether 
the Lower Courts were right in dismissing the suit without 
: giving the Appellants a further opportunity for calling evidence. 
‘The only excuse given for failing to apply for summonses for 
witnesses is that the Plaintiffs-Appellants were appealing to the 
District Court. They did not ask the Subdivisional Judge to 
stay the case pending the result of the appeal, which was only 
filed two days before the case came of for hearing, and was 
‘summarily rejected. I am of opinion that the excuse was 2 
‘very weak one and that the Appellants ought to have had their 
witnesses in attendance. They had ample time for applying 
for the issue of summons. The appeal is dismissed with 


costs, 
Before A. BE. Rigg, Esg., B.A. I.C.S. Criminal 
NGA SAN NYEIN AND NINE OTHERS v. KING. 4, 
EMPEROR. — 7 of 197. 
March 23th. 


Messrs. C. G. S. and L. Pillay—for four appellants. 
Myr. H. M. Litter—for the Crown. ‘ 
Evidence—30, 114. 
Held,—that-the confessionof a co-accused person is not the same thing 
as the testimony of an accomplice and stands on a different footing. It 
may be taken into consideration as lending support to other evidence in the 
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Nygin: | 
af - confessions, whether these have been made in such circumstances as te 
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“ gasé.’ But if there is no other evidence, it is not a proper basis for a 


conviction. - [tis not strengthened by the fact that it is supported by other 


preclude’ the theory that there hus heen connivance between the persons. 
making the confessions or not. 


I.L.R., 29 All, 434, LGR, 28 Cal, 689. 
LL.R., 38 Bom., 164. LL.R., 25 Bom, 168 
I.L.R., 15 Bom., 66. LUA, 17 AML, 86.” 
1.L.R., 33 Mad.. 46. t9 WLR. Cr., 57. 
1L.R., 8 AIL, 306. 21 WLR, 71. 

‘TLR. °4-Cal., 483. 25 W.R., 24. 

LL.R., 10 Bom., 231. 1 L.B.R., 238. 
ALAR, 22 All, 445. . SWJ.L.B., 636. 


Nga San Nyein, Nga Newe. Zin, Nga Kyi Byu, Nga Hme,. . 
“Nga San Byaw, Nga Shin, Nga Yan Nyein, Nga Po Min, Nga 
Thu Daw: and Nga Tet Si have all been convicted by. the 
Sessions Judge, Magwe, of committing dacoity with murder: 
at Kyaungyagan on the 19th September last and. with the | 
exception of Nga Tet Si had been sentenced to death. There 
is no doubt whatever that a dacoity was committed ‘in the. . 
course of which Maung Nyi Maung was: killed by some of the ~ 
dacoits. The evidence shows that late at night, six or seven 
men came armed with dhs, sticks and a tube-guu Lu the house: 
-of Maung Shwe Daik. “They demanded money and. some. of 
them called out that they had-caught one of the inmates of the 
house. Thereupon San Kwin and Nyi Maung attacked. the: 
-dacoits. with dahs. Both of them were wounded and Nyi. 
Maung died three days later in the Yenangyaung hospital. 
The fight took place whilst the dacoits were still near the house 
-of Shwe Daik and not whilst they were. retreating ‘after: 
abandoning their attempt to commit the robbery.. ‘Section, 396° 
clearly applies to the case. San Kwin and Nyi Maung were: - 
justified by the right of private defence in attacking the dacoits, 
who were not justified by the ‘provocation thus given in killing 
Nyi Maung.. Nyi. Maung was cut several times with a dah, one- 
of the wounds being a severe one on the back: “and there’ can be: 
no doubt that in causing his death, his assailants committed. 
murder. San Kwin. wounded one of the: dacoits on. the head.. 
The dacoits left behind. them Exhibits Nos. 1—7, of which the- 
most important are a pawa with a dah-cut and some human: 
hair, and three sticks. of dahat. wood.. The wounded dacoit:man-- - 
aged to escape. Nga San Nyein was found wounded after the: - 
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dacoity, and his wounds correspond in respect of position and 


_age with those of the man attacked by San Kwin. The rest 


of the evidence in the case is found in five confessions, all of 
which have been retracted in Court. The evidence of corro- 
boration is of very little or no value, and except in the case of 
San Nyein, the convictions rest upon the credit to be given to 
the confessions. The Sessions Judge believed that the confes- 
‘sions were’ voluntary and were true. He failed to consider 
whether confessions of co-accused persons are proper material 
‘upon which to base a conviction unless they are corroborated 
in material particulars and as regards the identity of the persons 
alleged to’be concerned in the crime. In Emperor v. Kehri and 
-others (1) it was held that a retracted confession may be taken 
into consideration against co-accused persons, and although 


-corroborative evidence may be necessary, it is not necessary 


that such evidence should be by itself sufficient to support 2 


conviction. Richards, J., said that he could see no reason why . 


-a Court could not legally convict an accused person on-the 
unsupported confession of a co-accused. He remarked that at 
‘the same time it is very seldom that a Court ought to convict 


-on such unsupported evidence. In Emperor v. Gangappa- 


Kardeppa (2) Heaton, J:, thought that thé confessions of Seven 
-co-accused, who had independently implicated four others, was 


.a sufficient basis for supporting the convictions of these four 


‘men, and he referred to illustration (6) to section 114, Evidence 
Act, as affording precisely the kind of corroboration which in 
certain circumstances is a sound foundation for belief. This 
‘view was not however accepted by two other learned Judges of 
the same Court, who held that it was a rule followed in all the 
High Courts in India, that a conviction founded solely on the 
~ .confession of a co-accused could not be sustained. They also. 
held that illustration (6) to section 114, Evidence Act, only 
-applies to the testimony of an accomplice. An examination of 


-the.authorities leaves no doubt in my mind that the decision of 
the majority of the learnedJ udges in Gangappa Kardeppa’s case’ 


‘is correct: Queen v. Jaffir Ali (3), Queen v. Naga (4), Queen- 
Empress v. Dosa Jiva (5), Queen-Empress v. Khandia Bin 
(1) ILL.R., 29 All, 484. © (3): 19 W.R. Cr., 57. 


(2). LL.R., 38.Bom., 164. (4) 23 W.R., 24, 
ee" 6) LL.R,, 10 Bom,, 231. 
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“Pandu(), Queen-Empress v. Ram Saran (2), Queen-Empress v. 


Nirmat Das (8), Giddigadu vy. King-Emperor (4), Emperor v. 


‘Ashootosh Chuckerbutty and others (5), Yasin v. King- 


Emperor (6). In Queen v. Sadhu Mundul (7), Phear, J., said, 
“It is true that the instance of corroboration’ which is 
appended to illustration (b) of section 114, LEividence Act, is cor- 
roboration to be found in accounts of an’occutrencé given by the | 
accomplices, but it is noticeable that the Legislature makes it 
a condition that these accomplices should have been captured: 
on the spot and kept apart from each other and there ts not the 
slightest indication that -the Legislature intended in this 
‘passage by the term “accounts given by the accomplices” 
afiything other than accounts given in due course of examina- 
tion as witnesses.” ‘Section 133, Evidence Act, modifies the 
general rule faid down in section 114, but it clearly refers only 


to accomplices who fiave been examined as witnesses. The 


result of the decisions cited above appears to be that the 
confession ‘of a co-accused person is not the same thing as the. 
4estimony of an accomplice and stands on a different footing. 
It may be taken into consideration as lending support to other 
‘evidence in the case. But if there is no other evidence, it is. 
not a proper basis for a.conviction. It is not strengthened by 
the fact that it is supported by the other confessions, whether: 
these have been made in-such circumstances as to preclude the 
theory that there has becn connivance between the persons 


_ making the confessions or not. Mr. Litter, who has appeared 


‘in this Court for many years, informs me that it has been the- 
rule not to uphold convictions based merely on the confessions: 
of co-accused persons. He is not prepared to support the con: — 
victions of Yan Nyein, Po Min, San Byaw or Nga Shin. These 
convictions rest entirely on the retracted confessions ‘of other: 
Appellants, and are set aside. Nga San Nyein, Nga Po Min, Nga 
San Byaw and Nga Shin are acquitted and will be set at liberty. 
San Nyein, Yan. Nyein and Po: Min belong to Kyunbosan- 
village, whilst San Byawt, Nga Shin and Nga Hme come from: 
Kyetthaukkwin. “Maung Shwe Ge is headman of Kyunbosan:: 


() I.L.R., 15 Bom., 66. (4) ILL.R., 33 Mad., 46. 
(2) LL.R., 8 All., 306. (5) 1.L.R., 4 Cal., 483. 
- 43) LL.R.,.22 AIL, 445. (6) LL.R., 28 Cal, 689. 


(7) 24 W.R,, 71. 
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Yan Nyein and Po Min aré his sons, San Byaw and Nga Shin 
arc brothers and his nephews, whilst San Nyein is another 
ncphew. San Nyein disappeared after the dacoity, and was 


induced to surrender by Shwe Ge, who seems to have been. 


chiefly instrumental in detecting this case. Maung Chet, a 
cousin of San Nyein, said in the committing Magistrate’s Court 
that Shwe Ge mentioned the names of all the Appellants to him 


before San Nyein was arrested, but this piece of evidence was. 
not elicited in the Sessions Court, and Shwe Ge was not. 


questioned about it in either Court. Maung Chet also told the 
committing Magistrate that Shwe Ge was very anxious and 
“asked him to help him with reference to his sons and nephews, 
but this important statement was also overlooked in the 
Sessions Court. San Nyein was arrested on the 7th October, 
and confessed to his uncle, to Maung Chet, Maung Hmo and 
the Kama headman Tun Tin: He implicated Ngwe Zin, Thu 
Daw, Tet Si, Kyi Byu and Nga Hle. He described Nga Hieas 
a villager of Magyi-yo. The other four men all come from 
Yeson village. Thu Daw probably is the father of Tet Si, but 
this relationship has not been clearly ascertained and the 
conjecture of its existence rests upon the headings of the 
examination forms. On the 8th, San Nyein confessed to a 


Magistrate, and stated that he did so as he had no chance of 


escape. In;that confession he suppresses all mention of the 
visit to Kyetthaukkwin village by the members of the gang, and 
he puts the gun in the hands of Ngwe Zin. He also says there 
were six men concerned. As the other four were all relatives, 
his reason for silence is obvious. There can be no doubt that 
this confession is a voluntary one. San Nyéin' was wounded, 
and the explanation now put forward by him of the way he 
received those wounds: is incredible. They are the kind of 
wound that. one man would receive when fighting with another. 
The evidence of his identification of his own awa at the Police 
Station is inadmissible and should not have been recorded, as it 
is excluded by section 25, Evidence Act. The evidence as to 


his pointing out the place where sticks were cut is of no value. - 


The sticks found at the scene of crime did not correspond with 


the stumps. There can be no doubt about San Nyein being- 


one of the dacoits, and he has been rightly convicted. - 


Nea Sar 
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- "Tha Daw and Ngwe Zin were arrested on the 8th of October 
but did. not admit their guilt. On the 13th Kyi Byu was - 
_, .arreste ed. and he confessed the next day. He said that his. 
motive. for confessing was that he knew that he could not. 
escape from the Police and San Nycin had already confessed. 
Prior. to this, he had confessed to Tun Tin, who says that he . 
named.the Yeson-men, San Nycin, Yan. Nycin, Po Min, San- 
Byaw, Nga Hme and Nga Shin. Maung Hmo was ako present : 
at ‘the confession. In the committing: Magistrate’s Court he 
said that Kyi Byu named all the accused, but in the Gessions 
‘Court he said that he implicated the Yeson men and Nea Shin. 
He was not asked to explain. the difference between his two 
statements. He is related to Shwe Ge on his wife’s side and 
he may have intentionally suppressed some names in the 
Sessions Court. In his confession before the Magistrate, Kyi 
_ Byu mentions Nga Shin, San Nyein, Tet Si, Phu Daw, Nywe 
‘Zin and three unknown men from Kyetthaukkwin, and says that 
. ten men were concerned i in the dacoity. . He has retracted his . 
confession, which he declares was ‘made: tinder ill-treatment: by 
the Police. | There is not the slightest reason to suppose that 
“he “was in any way ill-treated.. ‘He ‘denied that’ he ever | 
confessed to the village headman.. The evidence against Kyi 
Byt consists solely of these retracted.confessions, with such 
support as they derive from other confessions. The law 
relating to retracted confessions was fully discussed in Chit 
Tun and four v. Crown (1), and I adopt the conclusions of the 
Jearned Judges of the Chief Court in that case. The weight to 
be given to such confessions depends: on the circumstarices- 
under which they were made, and on the intrinsic credibility of 
-the-confessions. In my experience confessions in Burma are 
- seldom the result of physical ill- treatment by the Police. 
“Sometimes the person confessing :. is under police sur- 
veillance and is induced to confess under threat of: 
prosecution coupled with a promise that,, if he confesses, he will. 
be. given a pardon. Sometimes the Police. -have. a certain, 
amount of evidence against the: man, and induce: :him.to confess 
under. a similar promise. Relatives are: ‘not infrequently. called. 
in; ,to persuade. him ,that it: will, be better for him to confess... 
- Q),1.LB-R., 238. | 
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‘Others confess, in the hope that they will derive some benefit 
from doing so, and will be less severely punished. Some confes- 
‘sions are made. out of resentment against those who have . , 
‘already confessed and with a view of securing their punish- . 
ment, whatever may happen to the _person confessing. Not — 
infrequently confessions are due to a belief that everything is 
Jost, and that the result of deeds in a former state of existence © 
has brought the prisoner into peril. He succumbs to: his ‘ill 
luck-and does not attempt to fight against it. It is not possible 
to enumerate exhaustively all the motives that may lead to-a 
-confession but the present case seems to afford illustrations of 
the motives just suggested. I have no doubt that Kyi Byu’s 
«confession was due to a feeling that he could not escape from 
‘punishment, and that he might as well yield to his fate. He 
gave himself up to the headman, and has entirely failed to 
explain why he did so, if he was not concerned in the crime. I ; 
-am..of opinion that the confession is substantially true, so far 
as the part Played by him in the crime is -concerned, although ; 
for some reason “he has concealed the names of some of his 
companions. He has been rightly convicted. _ 
The day after Kyi Byu confessed, both Thu Daw and Ngwe 
Zin, who had been in the same lock-up, confessed. They had 
been in Police custody for a week. Thu Daw was closely 
examined by the Magistrate about his reasons for. confessing. 
He said that his mind was in a state of confusion or bewilder- 
ment, that he knew he would not. escape punishment, and . 
if although he was afraid, he could not avoid what he could not 
‘keep to himself; and he felt himself unsafe. Nga Zin said that. 
he knew he would be punished, but he wanted all who had taken. 
“part in the dacoity to be.punished. He was asked why he had _ : 
delayed and said that he had been considering the matter and 
wondering whether, if he spoke out, the wives and children of : 
the others concerned would be oppressed or put to trouble. 
He probably meant to say that. he felt a certain amount of. 
“sympathy with them. Both men now say’ that they were ill-” 
treated by the Police. There is not the slightest reason for 
beli ving : this assertion. ' They both come from the: same village 
as. Kyi Byu. and are. neighbours, The fact that both confessions. 
were made the day after Kyi Byu confessed i is very significant. 
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The men were ail confined in the same Police Station, and Kyi 
Byu had mentioned the names of Ngwe Zin and Thu Daw. It 
was pointed out in Queen-Empress v. Basvanta (A) that. the 
law in India is not identical with that in England on the 
relevancy and admissibility of confessions. In England if there 
is any doubt about the admissibility of a confession, it has to be 
proved to be free and voluntary. [n fndin the question to be 
decided is whether the confession Appears to have: beeen induced 
by any of the means mentioned in section 24, Eividence Act.” 
There areé:no grounds for supposing that the confessions of Thu 


' Daw and. Ngwe Zin were induced by any of those means. They 


are therefore admissible and. the only question is whether they - 


ate credible. There is very little corroboration. Chit Po says 


that he saw Ngwe Zin and Tet Si leave the village of Yeson 


’ about sunset on the day the dacoity was committed. Maung 


Kaung says he saw Ngwe Zin leave the “gate alone. Ma Kaw 
states that So Pe told her that he saw blood on Thu Daw’s jacket 


- on the night of the dacoity. So Peand Maung Hla depose to 


having seen the blood which Thu Daw told them wis. fowl’s 
blood. There is nothing to show what the nature of the: blood 
was. This evidence does not corroborate any of the incidents - 
mentioned in the confessions. The prosecution must therefore 
fall back on the inherent credibility of the confessions as 
sufficient ground for the conviction. The motive for the 
confessions of Ngwe Zin and Thu Daw seems to me clearly to 
lie in the fear and annoyance caused by the fact that Kyi Byu 
had confessed and implicated them. The Sessions Judge 
remarks that the five confessions inthe case differ considerably 
in the details of the going and*coming of. the dacoits and the 
course of the dacoity. But he thought that in spite of these 
differences, they were correct and true. The greatest differ- 


“ences are between San Nyein’s confession and those of the 


other four men. There are strong reasons for thinking that 
San Nyein has suppressed:much of what he knew to shield his: 


- friends if they-were concerned: —~-- 


If the confessions of the other four men are compared 
carefully, there are no serious discrepancies in the accounts 
given. Nga Hme says that San Byaw had one of the guns 

(1) LL.R.,25 Bom., 168, 
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when he went into the village and the other say that Nga Shin 
had it. The gun may have passed from one hand to another. 
I have carefully considered whether the confessions were the 
result of police tuition and I think that it is impossible to 
believe that they were. The Kyetthaukkwin men were arrested 
on the confession of. Negwe Zin. It is very unlikely that the 
“names of these men were inserted at the suggestion of any 
police officer. Four of them were close relatives of Shwe Ge, 
who had assisted the police to detect the case. There is no 
reason why the police should wish for the gang to be enlarged. 
-If the Kyetthaukkwin and Kyunbosan men were included in the 
members of the gang as.an after-thought it must have been due 
to the wish of Kyi Byu, Thu Daw and Ngwe Zin to revenge them- 
selves on Shwe Ge. Kyi Byuonly mentions one of the men by 
name, and ThuDaw only knewtwomen. If Thu Dawand Ngwe 
Zin had conspired to confess out of revenge, Thu Daw would 
probably have mentioned the same nathes of the Kyetthauk- 


kwin-Kyunbosan party as Ngwe Zin did. But the theory 


- becomes. still more difficult to believe when Nga Hme’s confes- 
sion istaken into consideration. He comesfrom Kyetthaukkwin 
(Wetchok is the same village) and was only in Police custody 
for half a day at Yenangyaung beforé he confessed. He admits 
that he was kept away from the other men in the lock-up. 

His confession therefore was not the result of conference 


with Thu Daw or Ngwe Zin, and he had no reason whatever 


for implicating his fellow villagers. He is also known as 
Hnget Kyi, by which name he was mentioned in Ngwe Zin’s 
confession. -He states that he was taught what to say by Min 
Gyaw, a Sergeant of Police. He was in the charge of the 
headman after arrest,.and if there was. tuition, the headman 
must have been aware of it. It seems to me impossible that 
any policeman could have taught Nga Hme so well in the short 
time before he confessed, that he, an ordinary Burman yokel, 
would have been able to give a detailed account of the crime 
and of the part played in it by ten men so as to make that 
account tally with Nga Zin’s confession. His reason for con- 
fessing is that he thought he could not escape punishment. As 
was remarked in Chit Tun’s case “ it is not improbable that a 


person under arrest may think his fate is certain, and that the - 
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only hope for him lies in either obtaining a pardon or a less 
severe punishment by confession and implicating his fellow 
criminals.” This ‘motive is a.commonone amongst Burmans, 
who are much influenced by their belief in ‘kan’ or the result - 
of deeds in a former existence. After careful consideration, I 
have come to the conclusion that the Sessions dudyc is right 
in ‘believing that the confessions were substantially true asifar 
as they affected those making them. Agairist Tct Si the only 
evidence is that of the confessing co-accused and that is an‘ 
insufficient basis for a conviction. The conviction of Tet Si 
is set aside and he is acquitted. The Sessions Judge las 
sentenced the others to death. It was pointed out -in’ Qucen- 
Empress v. Nga Pyon Cho and others (S.J. 636) that sentences | 
of death should be passed in case, under section -396, Indian 
Penal Code, unless there are extenuating circumstances. The 
gang in this case went out armed with the two tube wuns and 
dahs and the probability of some villager being killed must have 
been present to their minds. The persistency with which these 
offences are committed in Burma calls for the severest punish- 
ment. According to the confessions, Nga Hme: and Kyu Byu 
waited outside the village. They were keeping watch there, and 
according to the map, were 125 yards from the house attacked. 
They are equally liable under section 37, Indian Penal Code, 
for the dacoity, and their mere presence at the actual scene of 
the crime is immaterial: Qucen-Limpress v. Teja (1). The 
alibis set up are so weak as not to require serious discussion. 

I dismiss the appeals of San Nyein, Ngwe Zin, Kyi Byu, Thu 
Daw and NgaHme. 

The manner itt which the committing Magistrate tee 
ecamithed some of the accttsed is open to most serious objec- 
tion. He has cross-examined them and asked such questions 
as ‘ “if you did not commit the dacoity, who did?” It ought 
not to be nécessary to point out that it was for the prosecution 
to prove who committed the crime. The object of examining 
an accused person is to afford him an opportunity of explaining — 
“away: évidence against’ hiim.-.. Bach point appearing in evidence . 
should be put to the accused atid he should be invited to offer 
his explanation’ or comment on: it. Anything in pane nature 
of ‘Gross-examiniation ‘stiould be avoided. ae 

4) LR, 17 All, 86: 
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_ Before A. EB. Rigg, Bsq., BA, LCS. 
MAUNG SAN BA v. MAUNG Lu N BYE. 
ae Mr. RR. Banerjee—for Applicant. 


Civil Procedure—O. 21, Rr. 58, 68, Section 115. . 
Held—that-where.a remedy is. provided by a formal suit to displace 
- an order of a summary nature. the. HighCourt will not interfere on revision 
merely because there has been an error in the misappreciation of evidence. 
sor misconstruction of law, unless the extrinsie conditions of ‘the.Lower 
Court’s legal activity have been infringed. . 


L.L.R., 8 Mad, 493. | im L.R., 7 Bom., 341. 
—_— 15 All:, 405. ——.10 All., 122. 
18 All.) 164. —— 180. ~ 
—— 18Cal., 290." 8.L.B. R., 146. 
—— 29 Cal., 543. ULB. R., 189701, Ht, Sil. 


This is an application | in revision against an ‘order | ‘passed 
by the Township J udge, Thazi, directing the removal of attach- 
ment on certain lands. The Judge held that the lands were in: 


; the possession of the ‘objector at the time of the. attachment and: 
not of the judgment-debtor or some person in trust for him.: 
San Ba’s grounds for moving this Court in revision are that the 
Judge has acted with material irregularity in not applying his. 


mind to the provisions of section 110, Evidence Act, and in not 
considering the evidence produced. An objection is also: taken 
to the amount of ‘costs. awarded. “Rule 63, Order 21, provides. 


that where a ‘claim: or an | objection i is preferred, the party against” 
whom an order is made may institute a suit: to establish the: 
right which. he claims. to the property in dispute, but that:. 


subject to the result. of such suit, if any, the order:shall be 


conclusive. ‘The first point that has. been argued at the bar i is | 
whether any revision lies against’ an order such as the. one: 
passed by the Township Judge, and if’ it doés lie, within what 


limits this Court will interfere inrevision. In Jttilachan v. 


Velappan (1) the Court appeared to think that it had no power: 


to revise orders in cases investigated under O. 21, R.58, but 


the point was. not argued and the opinion is merely an obiter 
dictum. In J.J. Guise and others vy. Jaisraj and another (2) 


Burkitt, J., said that the rule of the Court was that if a party 
applied to the Court fo exercise its powers in revision, he must 
satisfy the Court that he has no other remedy open to him under: 


the law to set right what has been done illegally, irregularly or- 


-(1) fl R. 8 Mad., 498. {2) LLL.R. 15 AIL, 405. 
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without jurisdiction. In Ghulam Shabbirv. Dwarka Prasad 
and others (3) a bench of the same Court interfered in 
revision on the ground that it was doubtful whether a separate | 
suit would lie. In the matter of Sheoraj Nandan Singh v. 
Gopal Suran Narain Singh (4) and Monmohiney Dussec v. 
Radha Kristo Dass (5) the Calcutta High Court interfered in 
revision in two cases where the Court had gone beyond the 
determination of the question of possession’ only. The 
decisions.proceeded apparently on the ground that the Court 
below had acted illegally in the exercise ofits jurisdiction in 
directing execution to issue. In San’ Tun Pru v.Mi Ani Me 
and 4 others (6) interference with the lower Court’s order was 
made for similar reaSons to those given in the Calcutta cases, 
The latest reported decision in Lower Burma is that of Tun U 
Vv. Palaniappa Chetty and another (7), where the learned Chief 
Judge saids“ The course which the Plaintiff should have pursued 
is very clearly indicated in Rule 63 of Order 21 of the Code 
of Civil Procedure, which says that where a claim or objection 
is preferred to an attachment, the party against whom an order 
is made may institute a suit to establish the right which he 
claims to the property in-dispute, but subject to the result of 
such suit the order shall be conclusive. With such plain 
provisions staring him in the face, it was sheer culpable negli- 
gence on the part of the Advocate to incur the risk of the 
Plaintiff losing all remedy by filing the appeal and the applica- 
tion for revision.” The case does not decide that under no 


~ circumstances will revision lie The only reported decision in — 


Upper Burmais Maung Thaing v. Maung Thale Ni (8), where 
Thirkell White, J., said, “In a case in which the Court of first 
instance has acted on insufficient materials, has dealt with the 
case in a perfunctory. manner or has given a decision which is 
plainly PRVGrER this Court would be justified in interfering in 
revision.” None of theauthorities seem tohave been brought to 
the notice of the learned Judge, and I venture to doubt whether 
the law laid down correctly states the grounds on which revision | 
is justified under section 115, Code of Civil Procedure. The 


(3) LLR, 18 All, 164. (6) LL.B. R., 180. 
(4) ——18Cal., 290. (7) 8 L.B.R., 146. 
(8) —= 29 Cal., 543. (8) U.B.R., 1897—01, II, 311. 
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most fully considered decision that I have been able to find is 
that of a Full Bench of the Bombay High Court in Shiva 
Nathaji v. Joma Kahinath (9), where the question referred for 
the decision of the full bench was, “whether the High Court 
should exercise its extraordinary jurisdiction under section 622, 
Code of Civil Procedure, or otherwise on behalf of persons who 
feel themselves aggrieved by orders passed by Courts in cases 
in which it appears the Jaw has specifically prescribed another 
remedy by suit or otherwise.” After a very elaborate discussion 
of the authorities, seven propositions were laid down of which 
the most important was the fifth which is as follows:—“ Where 
a decree or order of a subordinate Court is declared by the law 
to be for its own purposes final or conclusive, though by its 
nature provisional, as subject to displacement by another 
decree in a more formal suit, the Court will have regard to the 
‘intention. of the Legislature that promptness and certainty 
should in such cases be in some measure accepted instead of 
juridical perfection. It will rectify the proceedings of the 
inferior Court where the extrinsic conditions of its legal 
activity have been plainly infringed, but where the alleged or 
apparent.error consists ina misappreciation of evidence or 
misconstruction of the law intrinsic to the enquiry and decision, ' 
it will respect the intended finality and will intervene peremp- 
torily only when it is manifest that by the ordinary and 
prescribed method an adequate remedy or the intended remedy’ 
cannot be had.” The’principles laid down in this decision were 
approved in Sheo Prasad Singh v. Kasture Kuar (10) by 
Mahmood, J., who described the judgment as one deserving of 
the highest respect from the Indian Courts, and I think that it 
should be followed in this. Court. In the present case, I see no 
reason why the petitioner should not resort to the ordinary 
remedy by suit. Itis not shown ‘that there has been any. 
infringement of the extrinsic conditions of the lower Court’s 


legal activity. The Judge found after taking evidence that the - 


lands in dispute were in the objector’s possession on his own 
account and not on account of the judgment-debtor, and ‘he 
had power to decide the point. The application for revision is 
dismissed. 

(9) LL.R. 7 Bom., 341. (10) ILL.R., 10 All., 122. 
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Before A. E. Riga, Esq. B.A., 1.C.8. 
NGA MIN DIN v. KING-EMPEROR. 
Mr. K. Bonerjee—for applic ant. 


Criminal Pyocedure—437. 

A Court ordering further enquiry to be made against an accused persow 
discharged should record its.reasons sufficiently fully to give the accused: 
notice ofits grounds for its order. 

IV. L.B.R., 233. 

VIL. C.W.N., 457, 

ILI. Cal. L. Journal, 45. 


This is an application for revision’ of thie order of the Dis- 
trict Magistrate directing further enquiry in the case of K. E. 


-y. Nga Min Din in Criminal Regular Case No. 51 of 1917 of the 


‘Township Magistrate, Pyawbwe. 

The first objection taken to the order of the District Magis- 
trate is that he has failed to give reasons for orderi ring further 
enquiry. ‘The District Magistrate says “I do not wish to write 


_ajudgment in advance, but primd facie it is quite clear that 


Nga Min Din is the prime mover in this theft and ought never 
to have been discharged.” Section 437 of the Code of Criminal. 
Procedure does ‘not reqifire a court ordering further enquiry 
to state its reasons. In Nga Tun Win v. K.E. (1), lewin, J. held 
that it was ‘sufficient for a court ordering further enquiry to 
state as its reasons that it had considered the whole of the 


_ evidence in the record. He said that it would be improper for 


the Magistrate to comment on the evidence in detail, as such 
‘a proceeding would tend’ ‘to prejudice the accused. 

This opinion has been dissented from in two cases of'the 
Calcutta High Court, Nagendra Nath Sen v: My. Korb, (2)'and 
Wahad Ali v. Emperor, (8) in both of which cases it was held 
that the Magistrate should state his reasons for ordering fur- 


~ ‘ther enquiry, as in the absence” of such reasons it is not 
possible for the High Cotirt’ to exercise supervision over the 


Magistrate or Judge’s proceedings. 

To the reasons given by the learned J tidges of the Caletitta’ 
High Court, I may add that it appears to me fair to a person 
against whom an order for further enquiry is made, that the 
reasons for directing such enquiry should be made explicit to 


(1) IV LB.R. 239, (2) VII C.W.N. 457. (3) LIL Cal. Law Journal, 45. 
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him and that he should have notice of the ground on which the 
further enquiry has been directed. 

To the objection that the accused may be prejudiced in his 
trial if the reasons for the superior Court’s order are made 
explicit, it may be replied that while itis not ordinarily desir- 
able that a detailed examination of the evidence and elaborate 
reasons should be given, enough should be said in the way of 
reasons to indicate to the Court below in what manner it is 
- thought that its order was incorrect, whether on a point of 
law or in misappreciation of the weight of the evidence or for 


want of a cemplcte enquiry. 
Ne at ote ak %* 





Before A. B. Rigg, Esq., B.As, 1.CS. 
NGA PO HMI v. MI SHWE THA. 
Maung Su—for Applicant. 
_ Mr. D, Dutt—for Respondent. 
Criminal Procedure-—-144, 145. 
.. Held—that under section 144, Criminal Procedure Code, a Magistrate 
can proceed to pass an order when one of the rival! parties is found to be 


in possession of the land, but that except in cascs of grave emergency, 
section 145 is the proper section under which te act. 


I.L.R., 26 Mad., 471. 
—— 32 Cal., 966. 
11 C.W.N., 272. 


In the presént case the Subdivisional Magistrate, Shwebo, 
purporting to act under section 144, Criminal Procedure Code, 
has passed an order directing that Mi Shwe Tha should retain 
possession of some disputed land until evicted therefrom and 
that Po Hmi should not disturb her possession. The order 
was passed on the 11th December last and is no longer in 
force. The section did not empower the Magistrate to make 


an order for Mi Shwe Tha’s retention of the land. As the 


order is no longer in force it is not necessary for me to con- 
sider whether it should be set aside formally nor whether I 
have power to revise it under section 435, Criminal Procedure 
Code. Section 144 is intended to apply only to cases of 
emergency. The Applicant said in her petition that she was 
about to reap crops on some land in connection with which 


she had instituted 2 prosecution under section 447, Indian ~ 


Penal Code, and been successful. She alleged that there was 
4 2. 
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Mca Po Hur likely to be an affray or riot unless she was protected. “Po 
iSuw_ Hmi denied that Mi Shwe Tha was in possession. The 
THA _Magistrate’s order did not set out the material facts of the 

case, nor was it served on Po Hmi in the manner provided for 
‘by section 134. The Madras High Court has decided) that.a 
Magistrate can proceed under this section where one «of the 
rival parties is found to be in actual possession of the dandewe 
' Belagal Ramacharlu vy. Lmperor (1). This view was approved | 
by a bench of the Calcutta High Court in Skeorai Roy v. Chat- 
ter Roy{2). In Parkar Mahtoit v. Ram Khelwan and others (3), 
it was held that where the question of possession is in dispute 
between the parties, the proper procedure is for the Magistrate 
to take proceedings under section 145 and not section 144. In 
this case an order under the latter section was set aside. 
Section 145-4) provides for the attachment of the sitbject 
matter in dispute in cases of emergency, but this procedure 
“would not -give the necessary relief in a case where untess 
‘crops were promptly reaped, they would be ruined.» In such © 
a case, I see no reason why action should not be taken under - 
‘section 144, if one of the parties is found by the Magistrate to 
be in possession. ‘Except in cases of grave emergency, section 
145 is the proper section under which to act. 
The papers may be returned with these remarks. 


Posey ® Before A. E. Rigg, Esq., B.A., LC.S. 

ESE ay 

350 7 ae KING-EMPEROR v. NGA PO MYA AND ANOTHER 
— Criminal Proceasra-—842, 364, 537. 


Held—that the omissiot: ts examine accused persons under the’ provi- 
sions of séctions 342 and 364 of the Code of Criminal Procedure is fatal to . 
. the validity of atrial. The provisions ef ‘section 342 are imperative and 
“failure to comply with them is not a mere ivegularity, curable under 
section 537. 
The conviction in this case must be quashed. The accused 
did not admit that they had committed criminal trespass by 
entering upon the land in dispute. They claimed..that— ie 
had leased it from the owner. 
After the evidence for the prosecution had been recorded, 
‘the Magistrate was bound to examine them under the provi- 


(1) LEAR, 26 Mad, 471. (2) ILL.R,, 82 Cal., 966. 
(8) KI C.W.N,, 2716 
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sions of sections 342 and 364 of the Code of Criminal Proce- 
dure. His omission todo so is fatal to the validity of the 
trial. The provisions of section 342 are imperative and failure 
to comply with them is not a mere irregularity curable under 
section 537 of the Code of Criminal Procedure. Moreover so 
far as can be ascertained from the diary of the record, the 
accused were never given an opportunity to produce witnesses 
‘on their behalf. 
The District Magistrate has commented on the irregularity 
of the method of-trial in this case. The Magistrate fixed the 
case for the 2nd of December at Pakokku, but proceeded. to 
the village where the land was situated on the 30th of Novem- 
ber without giving any notice to the Advocates, and pronounced 
judgment on the 2nd of December. 
The convictions and sentences are set aside, and a retfial is 
directed. The fines that have been paid will be refunded. 


Before A. E. Rigg, Esq., B.A., 1.0.8. 


NGA PO PYAW w+. NGA PO NWE. 
Mr. K. Bonerjee—for Applicant. 


Criminal Procedure—439. 
Held—that the power-of reversing acquittals on revision at the instance 
“of private prosecutors is one that will only be used sparingly and where the 
interests of public justice demand it. 
1.L.R., 42 Cal., 612. 
—— 38 -Cal., 786, 


This is an application in revision at the instance of a 


‘private party against the order of acquittal of Nga Po Nwe by 


‘the Township Magistrate, Ngazun, on a charge of theft. 

The. grounds put forward for revising the order of the 
‘Magistrate are all based on inferences to be drawn from the 
facts of the case. The Magistrate tried the case with care and 
wrote a lengthy judgment dealing with the facts. The only 
-order that this Court could pass under section 439 of the Code 
-of Criminal Procedure would be one directing a retrial of the 
-ease, and such an order is brimé facie inappropriate in a case 
‘where there has already been a full enquiry into the facts, and 
no further evidence is likely to be forthcoming. 

Apart from this, there is a long consensus of opinion in the 
High Courts of India that although the High Court has 
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jurisdiction to set aside an order of acquittal at the instance of 
a private prosecutor, it will not do so except in. exceptional 


“cases, and applications for the purpose. should be discouraged 


on public grounds. The most recent decision on. this subject is 
reported in Foujdar Thakur v. Wasi Chowdhurti-().:° Kangale 
Sardar v. Bama Charan. Bhattacharjee (2) duws been cited as 
an authority for the interference of the High Court in, revision 
on application made. Butin that case the District Magistrate 
had-set aside on appeal a conviction on the ground: that the 
Magistrate had no local jurisdiction to try the case and in go. 
doing had ‘acted contrary to the provisions of section 531, 
Criminal Procedure ‘Code.. Thatis an entirely different case 
from entertaining an application ‘in revision on: mere facts.. 
The only cases in which it. seems to me at all appropriate that 
applications at the instance of private parties against orders of 
acquittals should be entertained, are those in which there has, 
been a failure of justice through want of jurisdiction, ora 
failure to understand. the law applicable to the case, or perhaps 


‘in personal cases ‘such as those under sections 504 or 497 
of the Indian Penal Code... But in any case the powcr of - 


reversing acquittals. is. one that will only be used. sparingly: 
and where the interests .of public justice demand it. 

The present-case is certainly not a case of that nature.. 
It is one on grounds of evidence, and if the Applicant. is 
advised that the acquittal is an improper one, he can take steps. 
to move the Local Government to appeal if they think fit to. 
do so... f keel Ve 

The application. is accordingly dismissed. | 





Before A. E. Rigg, Esq., B.A., LLCS. 
SANTA v. SERGEANT BATTERSBY. 
Mr. M.H. Lutter as Amicus Curia. 


Army Act—136, 144.. 
Held—that the pay of a non-commissioned officer is exempt from. 


. attachment by a Civil Court. 


I. C. Vol. X, 719; I. C. Vol. XXIII, 935. 
This is a reference by the Township Judge, Bhamo, as to. 
whether the pay of a non-commissioned officer in charge .of 


(1) LEAR, 42 Cal.,612, (2) ILL.R., 38 Cal, 786.. 
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the Supply and Transport, Bhamo, is liable to attachment in 
execution of a decree. passed by the Court under its Small 
Cause Court jurisdiction. It is contended on behalf of the 
judgment-debtor that his pay is exempt from attachment 
under section 144 of the Army Act (44 and 45 Vict., c. 58). 
Neither party has been: represented: by counsel at the hearing, 
but Mr. Lutter has kindly argued the case as amicus curic. 
The proviso to section 144, Army Act; runs as follows :— 
Provided. that—(1) “ Any person having cause. of sale or 
suit against a soldier of the regular forces may, notwithstanding 
anything in this section, after, due notice in writing given to 
the soldier, or left at his last quarters proceed in such action 
of suit to judgment and have execution other than against 


the person, pay, arms, ammunition, equipments, regimental _ 
necessaries or clothing of such soldier.” . . Thesectioncom- | 


imences by exempting any soldier of His Majesty’s forces from 
being taken out of the service by process execution or order of 
a Court of law, except in respect of acharge of or conviction 
for crimes or (6) debts damages or money exceeding £ 30 over 
and above the costs of suit. The section then explains what is. 


meant by acrime, a Court of law, and the method of proof of . 


the debt damages or money and declares that all proceedings 


in. contravention ‘of the section are void. ‘The | proviso contains | 


an exception to the privileges conferred by the first four stib- 
‘clauses of the section, and although as pointed. out in Murray 
and Company v. Prins (1) the drafting of the section is open to 
criticism, I think there is no doubt that the pay of a soldier is 


exempt from attachment unless there is any other provision of 


law that is inconsistent with it and prevails. Section .136, Army 
Act, lays down that the pay of an officer or'soldier should be 
paid without deduction other than the deductions authorised 
-by the Act, etc., or by any law passed by the Governor-General 
“in Council. ' The last clause was added’ at the same time. as 
section 151 was repealed, which dealt with the way in which 2 
‘Civil Court could award execution against persons subject to 
mmilitary law other than soldiers. In Prins v. Murray and 
‘Company (2), it was held that sub-section 2, clause (5), section 60, 
“Civil Procedure Code, does not amount to a declaration that the 
a. I. G. Vol. X, 71S. . (2) 1. GC. XXIII, 935. , 
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provisions of sub-section 1 of section 60 do not constitute a law 
passed by the Governor-General in Council authorising deduc- 
tions to be made from the pay of an officer of His Majesty’s 
Regular forces. The doubt that ‘existed about the correctness 
of this view in consequence of the differences in opinion in the 
High Courts of India has been set at vest by the réneal of sub. 
section 2-(b) of section G0 by Act X of (914. The question for 
decision therefore resolves itsclf into one of whether stb-cliause 
‘I, section 60, Code of Civil Procedure, authorises the attach. 
ment of soldiers’ pay, and if so, how it is to be reconciled with 


section 144, Army Act. Clause 1 exempts toa certain cxtent 


the pay of the public officers or servants referred to in clause (i) 
from attachment, when they are on duty. Public officer is 


_defined in section 2 (17), Code of Civil Procedure, and includes 


‘commissioned ov gazctted officers i in the otlitary forces'of Mis’ 
“Majesty and-every officer i in the service or pay of the Govern. 
ment. Itis argued that non-commissioned officers Calf within 
the tatter description, and that therefore their pay is subject to. 
attachment to the extent allowed in section GO (1) untess 
section 444, Army Act, is to override this section. The reply 
fo! this. argument is that in section 136, Army Act, the term 

“ officer does not include a non-co mmissioned or warrant 


- officer, who is merely a soldier within the meaniog of that 


section, and the provisions of section 144, Army Act, prevent 
the operation of section 60 (1), Code of Civil Procedure. This 
is clear from the definition of “ offiger” in clause (4), section 190, 
‘Army Act. Had thé Legislature intended to include non- 
commissioned. officers within the meaning of section 60 (1),. 


. Code of Civil Procedure, I think this intention would have been’ 


clearly shown’ by including them in clause C, section 2 (17), 
Code of Civil Procedure. I am of opinion that Sergeant 


Battersby’ s pay is not liable to attachment in execution of the 
“Georee i in the Township Court, Bhamo. : 
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Before A. E. Rigg, Esq., B.A., I.C.S. 
MA TOK AND THREE OTHERS v. MA CHIT, 


Mr. C. G. S. Pillay—for Appellants: 
Maung Su—for Respondent. 


Probate and Administration—98 

Civil Procedure—-100. 

Buddhist Law—Inkeritances ; 

Held—thai if the Administrator of an estate denies the claim of a 
person to an interest in the estate, that person is entitled to take legal 
measures to enforce his claim. Ma Hmyin v. Ma On Gaing, U.B.R., 
1902-03, II, Probate and Administration, 1, explained. 

Also—that it is permissible for the High Court in a sccond appeal to 
examine the evidence in order to sce whether there is any cvidence on 
which the findings of the Lower Appellate Court could properly be based. 


Also—that where delivery of property is essential to the validity of 


the gift, there must be clear evidence of a change of possession. 

Also,—that the children of a divorced wife, who live with their mother 
and do not maintain filial relations with the father, are not entitled to 
share in his estate where theré has been a division of property at the time 
of divorce. 

U.B.R., 1902-08, II, Probate and Administration, 1. 

LA, XVI, 127. - 

—— VIL, 75. 

-—— XIV, 101. 

I.L. R., 34 Cal., 207. 

P.J.L.B., 504. 

U.B.R., 1897-01, II, 58, 116. 

IV L.B.R., 272. 

VIL.B.R., 167. 

| Sd. L. B., 296. 

The Plaintiff, Ma Chit, is the daughter of Race Kyaw Din 
by his first wife Ma On Bo. Maung Kyaw Din and Ma On Bo 
were divorced when the Plaintiff was about ten years of age. 
Maung Kyaw Din then married. Ma Ték, and the 2rid, 3rd 
and. 4th Defendants are the children of that marriage. 

’ The Plaintiff sued for the possession of a house and its site 
which she alleged had been given her by her father and in the 
alternative she claimed this property by right of inheritance 
on the ground that Ma Ték was not a wife entitled to any 
share in her husband’s property. A preliminary objection to 
the frame of the suit on the grounds that the claims wete 
inconsistent and that the Plaintiff could not’ sue for a part 
only of the estate was overruled, and the decision was con- 


firmed on appeal by my learned prédecessor. 


Civil Seconea 
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356 a 1916, 
30th May 
1917. 
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Objection was also taken to the suit on the ground that Mia. - 
Tok had obtained Letters of Administration and that the filing 
of the suit was in contravention of the ruling in Ma Hmyin v. 
Ma On Gaing (1). This objection has not been dealt with in the 
judgments of either of the Courts below, but ithas again been 
urged in second appeal. In the case cited Adamson J: held that 
when Letters of Administration had been obtained to the-estate 
of an intestate, a co-heir cannot suc the administrator for 
partition so long as he is performing his duties property, . but 
must merely present his claim to the administrator. In. the 
present case Letters of Administration had not been issued to 
Ma T6k at the time the suit was filed although an order for . 


‘their i issue had been made.. The value of the properties of the. 


estate-had not been verified and security had not beer furnished. 
Ma T6k’s objection at the time the suit was filed was therefore 
premature. It was not until May 1916 that.Letters were 
actually issued. : 
But apart from this, Ma Chit claims that the Howse nau. 
site are not part of the deceased’s estate at all, but arc her 


_own property of which She has‘been dispossessed by Ma Tok. - 


There is no reason ‘why she should not file a -suit for its 
recovery on the basis of such a claim. If her claim as heir. 
was denied by the administratrix, she could have filed a suit 
for a declaration of her right to inherit in Maung Kyaw Din’s 
estate, or if she was dissatisfied with the administration of the 
estate, she could have filed a suit for its administration by the 
Court. The ruling in Ma Hmyinv. Ma On Gaing only lays © 
down that where an administrator is engaged in the adminis- 
tration of an estate, a suit by a co-heir for partition is prema- 
ture as-interfering with the due administration of the estate. 


It does. not lay down that. the fact that section 98 of the 


Probate and Administration Act gives an administrator six 
months within which to file an inventory and one year within 
which to file an account, is a bar to a person claiming an 
interest in the estate taking legal measures to enforce his 
claim when-that-claim is denied... The objection that the suit 


‘did not lie i is therefore overruled. 


{1) U.B.R., 1902-03, II, Probate and Administration, 1. 
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In her written statement Ma Ték further took exception 
to the suit on the ground that the parties had referred their 
dispute to arbitration. Neither of the Courts below has dealt 
with this. point, and as it has not been urged in appeal in this 
Court, it must be considered waived. 

" The two main points argued at the bar on behalf of the 
Appellants in this Court are that there is no evidence to 
‘support the finding that there had been delivery of possession 
of the subject matter of the gift, and that Ma Chit is not 
entitled under the Buddhist Law to any share in her father’s 
estate as theré had been a partition of the property at the 
' time of the divorce between her father and mother, and she 
had not resumed filial relations. 

The Advocate for the Respondent contends that as this its 
.asecond appeal under section 100 of the Code of Civil Proce- 
«dure, this Court is bound by the findings of fact by. the lower 
‘Courts that there had been delivery of possession and a valid 
gift. Itis not however every finding of fact by the lower 


Court which precludes this ‘Court in second appeal from a. 


consideration of the evidence. Their Lordships of the Privy 
Council have pointed out within what limits interference in 
second. appeal with finding of facts is permitted. In Messumat 
Durga Choudrain v. Jawahar Singh Choudree {2). Lord Mac- 
Naghten said “ It is enough to say that an erroneous finding 
-of fact is a different thing from an error or defect in proce- 
dure, and there is no jurisdiction to entertain a second appeal 
-on the ground of an erroneous finding of fact, however gross 
‘.or inexcusable the error may seem to be. Where there is no 
error or defect in the procedure, the finding of the first. 
-Appellate Court is final, if that Court had before it evidence 


proper for its consideration in support of the finding.” And in- 


Shiva Basava Kom Amin Gabdav. Sangabpa Bin Amin Gabda 
(3) Their Lordships cited with approval the rule laid down in 
Ananga Manjari Choudrain v. Tripura Soondari Choudhrain 
(4) that it is within the jurisdiction of the Judges of second appeal 
‘to dismiss the case if they are satisfied that there was, as an 
- English lawyer would express it, no evidence to go to the jury: 


(2) Indian Appeals,7XVII, 127, (3) Indian Appeals, VIII, 75. 
(4) Indian Appeals, XIV, 101. 
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because that would not raise a question of fact such as arises 
upon the issue itself, but a question of law for the consider- 
ation of the Judge. It is therefore clearly permissible for this 
Court to examine the evidence in order to see whether there is 
any evidence on which the findings of the Lower Appellate 
Court could properly be based. 

The gift in the present case was a verbal one and it is | 
admitted that delivery of possession is essential to its validity. 
In Sibendrapada Banerji v. The Secretary of Stale (5) thé 
learned Judges remarked “The essence of a transfer by 
delivery of the property is that possession is changed.” In the | 


‘case of a gift the donor must put the donee in such relation to 


the land as he himself occupies. Now what are the facts found 
proved by the Lower Appellate Court?) They are as follows — 

(1) That Mating Kyaw Din, on marrying again, made a 
verbal gift of the property in dispute to Ma Chit. which he 
reaffirmed in the presence of entee witnesses when Ma Chit 
was 18 years of age ; 

(2) that the house was rented to Sit Hon who was 
referred by Maung Kyaw Din to U Kyaw Wa, maternal 
grandfather of Ma Chit, for the leasing of the house ; 

(3) that in the quarter of the town where the house is. 
situate, it was a, matter of notoriety that the house was Ma 
Chit’s, and 

(4) that Maung Kyaw Din and his second wife, M: a TOk,. 


‘kept their properties separate, and that Ma Chit also made a 


gift of part of her property to her son. 

On these findings the Divisional Judge thought that it was 
proved that Ma Chit was in possession of the house and he 
cited the decision in Gura v. San Tun Baw (6) as authority for 


‘the proposition that because the house was rented in’ Ma Chit’s 


name it was her property. No such proposition however was 
laid’ down in Gura’s case. The Judicial. Commissioner. 
remarked that if land was rented on behalf of a person and rent 


‘was received:by that~ person for the land, it would be reason-" 
‘able to hold that he was in possession of it: The evidence in 
‘the present case however proves that the house was not rented 


in Ma Chit’s name but in Maung Kyaw.Din’s.. She herself says. 
(5) LL.L.R. 34, Cals 207. - (6) Pwd L.B., 504. 


111. ] UPPER BURMA RULINGS. 27 
that as she was so young her grandfather allowed her father 
to enter into a written agreement with Sit Hon about renting 
the house. , 

The gossip in the town about the house being Ma Chit’s 
was not admissible in evidence and should not have been taken 
into account by the lower Appellate Court. 

So far as the evidence of transfer of possession goes, the 
whole case for the Plaintiff practically rests upon the reference 
by Maung Kyaw Din to Maung Kyaw Wa when Sit Hon 
wished to rent the house. There isnodoubtthat Maung Kyaw 
Din frequently stated that he had given the house to Ma Chit, 
but as Burgess J. said in Maung Shwe Thwe v. Ma Saing (7) 
“ actual parting with possession is the only true test of the 
completion of a gift, and Burmans avoid that final and crucial 
test if they possibly can.” These remarks are particularly 
apposite to the present case. There is no evidence whatever 
that Maung Kyaw Din put Ma Chit in possession of the house 
cand Jand; on the contrary he occupied the house with Ma Ték 
at times, or, when he was not in occupation, took the whole of 
the rents. As Sit Hén says, it was understood that Maung 
Kyaw Din was to enjoy the rents during his lifetime. 

Maung Tha Han, third witness for the Plaintiff, says he: 
paid rént for beans stored in the premises to Maung Kyaw Din 
who charged him an exorbitant rate. Further, Maung Kyaw 
‘Din paid the municipal taxes. The title deeds of the property. 
. ‘were with Ma Toék, and Ma‘Chit’s explanation that she handed. 
‘them back to her father a month before his death is neither 

plausible nor.credible. 
I accordingly find that there was no evidence on the record. 
- to justify or support the finding of the lower Appellate Court. 
“that there was delivery of possession to Ma Chit of the house: 


and land in suit. 


- I now come to the second branch of Ma Chit’s claim. It is. 


‘admitted that at the time of her father’s divorce with her 
mother there was a partition of property, and it was quite clear 
‘that after that she lived with her mother and not: with her 
father. The general rule governing such a case is laid down. 
in Ma Pon v. Maung Po Kyan (8) where it was held that the 

(7) U.B.R., 1897-01, II, 59, (8) U.B.R. 1897-01, II, 116. 
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. children of a divorced wife, who live with their mother and do 


not maintain filial relations with the father, are not entiticd to 


-Share in his estate where there has been-a division. of property 


at the time of divorce. This case was. followed in the Lower 
Burma case of Ma Paw v. Ma Mon (9) where all the author ities 
were again considered and was approved of in Alu Yi v. ‘Ma: 
Gale (10) and. may be regarded as settled Law. 

The. question therefore is whether Ma Chit; after - her 
parents’ divorce, ‘continued to maintain filial eclations with her 
father. By filial relation is meant something more than paying 


’ Visits to the parent or receiving presents from him which would 
only indicate, a continuance of those rélations that. are natural 


between the parent and child:, In’ Ma. Shwe Gev. Maung Lan 


- (t1) filial relation was held to imply living and WOT and 


planning with the parent. 
The evidence in the present case falls far short of those 


: requirements. Ma Chit continued to live with: her “mother ; 
_ there is no evidence that she worked and planned with: fie 


father. The Court ‘of first instance has not considered her. 
position at all. It rejected the. claim of Ma Tok to inherit-her. 


‘husband’s property on the ground that. she belonged to the . 
_class of wife which is not entitled to inherit from her’ husband. 
In particular the: J udge - mentioned three disqualifications, 


(1) that she did not eat with her husband, (2) that she did not 
attend. on! her husband during his illness, and (3). that Ma 
Chit performed the funeral:ceremonies. 

_Ma Tok herself says that her. husband drank heavily so that 
she often’ had to leave -him and live at hier own house. The. 


: -Myothugyi and his clerk spéak of Maung Kyaw - ‘Din and Ma 


Tok living together. Ma On Bwin, who was their cook, says 
that they had their meals together. Ma Kan Me, 12th witness 


. for the: Plaintiff, ‘Says nua Maung Kyaw | Din had meals with 
_Ma Tok. ° 


The evidence adduced by the Plaintiff to show that Maung. 


4 Kyaw Din, and- Ma-Ték kept their estates entirely. separate-and--- 


never worked together, is rebutted by that: of the two Chetties . 


one of. ‘whom, Alagappa, swears that they. jointly borrowed 


(9) IV, L.B.Rs 272. (10) VI, L.B.Ry 167. 
(11) S.J,L. Ba, 296. 


mJ UPPER BURMA RULINGS. 29 


money from him for about ten years, and these loans were 
repaid sometimes by one, and sometimes by both. It is quite 
. glear that. they were ordinarily regarded as man and wife, and 
a good deal of the evidence about their separate eating and 
separate incomes comes from the side of Maung Kyaw Din’s 
relations. Ma Tok admitted that she was unable to look after 
her husband during his last iiness but attributed it to the fact 
that she herself was ill as she was pregnant. She says that of 
the Rs. 500 spent on the funeral, Rs. 200 were her money and 
» Rs. 300 were borrowed from Ma Chit. MaChit denies making 
the loan to Ma Toék’s sister, -but in cross-examination said that 
she did not know whether a notice had been issued through a 
lawyer to recover this sum, and also that she had not yet got 
it back. If she had made no loan it is strange that she should 
not be able definitely to deny that any eee of demand for 
its recovery had been issued. 

In my opinion it has not been shown that Ma Ték should be 

excluded from inheriting her husband’s property on the 

grounds stated by the District Judge. 

‘I accordingly reverse the judgments and decrees of the lower 
Courts, and direct that the suit be dismissed with costs in both 
Courts. 





Before A. EB. Rigg, Esq., B.A., CS. 
_ NGA HMYIN o. KING-EMPEROR. 


Maung Tha Gywe—for applicant. 


Criminal Procedure Code,—10, 213, 215. 

Held,—that a Committing Magistrate has a discretion to consider the 
credibility. of the evidence and if he entirely disbelieves it, ought to 
discharge the accused. 

‘If he is in doubt as to the credibility of witnesses, and the evidence if 
believéd, is sufficient to justify 2 commitment, he should commit the case. 

.Held also—that the question as to whether there is an absence of 
evidence to warrant the commitment is a point of law and not of fact. 

I.L.R., 5 All., 161, 9C.W.N., 829. 

—_— 21 All, 265. 5 C.W.N., 411. 

— 35 Bom., 163. 141LA,, 101. 
7B.L.T,, 26. 


This is an application under section 215, Criminal Procedtire 
Code, to quash the ordet of commitment to Sessions of Nga 


Hmyin. The grounds for making the application are briefly (1): 
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Noa BENIN that the evidence is quite ineufficlent to justify the order of 


Kinc- 
EMPEROR. 


commitment, (2) that the Magistrate has failed to consider 
whether the evidence is reliable or not, and has not exercised a 
discretion vested in him by law, and (3) that in his reasons for 
committal, he has not shown that he has considercd {he 
evidence. Section 210, Criminal Procedure Code, directs a 
Magistrate to frame a charge if after taking evidence he is 
satisfied that there are-sufficient grounds for comiuiitting the 
accused for trial, while section 213 (2) gives him the:power to 
cancel the charge: ‘if after hearing the evidence for the defence, 


che is satisfied that there are not sufficient grounds for the 


commitment. If he decides to commit, he is also bound to 
record briefly his reasons for so doing. In his reasons the . 
Magistrate mentions briefly the evidence for the prosecution 
and defence and then‘says, “as there is direct evidence against 
Nga Hmyin; I consider that he should stand his trial before 
the Court of Session.” The fact that there is direct evidence 

against an accused. person, which, if believed, would: justify a — 


‘conviction is not necessarily a-sufficient reason for committing 


a case to Sessions. In the matter of the petition of Lachman 


-v.. Juala (1), Mahmood J. said, “The object of the law in pro- 


viding that the inquiry shall be held by a Magistrate before 
the accused has to undergo a trial in the Court of Session, 
seems to be to prevent the commitment of cases in which there 
is no reasonable ground for conviction. The provision of the 
law is calculated on the one hand to save the subjects from 
prolonged anxiety of undergoing trials for offences not brought 
home to them and on the other to save the time of the’ Court 
of Session from being wasted over cases in which the charge is 
obviously not:.supported by. such evidence as would justify a 
conviction. Iam of opinion that the power given to Magis- 
trates extends to the weighing of evidence and the expression 
“sufficient grounds’ must be understood in a wide sense.” 
In re the petition of Kalyan Singh (2) it was said that the pro- 
position that Magistrates, who had before them evidence that 
discloses a case for trial in some Court to which they might 
commit it, ought to commit, is dangerously large. These 


(1), LL-R., 6 AIL, 161, (2) L.L.R., 21 All., 265, 
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cases were followed in re Bai Parvati (3) where the High 
Court held that where a committing Magistrate finds that there 
is no evidence or that the evidence tendered for the prosecu- 
tion: is unworthy of credit it is his duty to discharge the 
accused. In Sheobux Ram v. King-Emperor {4) one of the 
fearned Judges laid down the test to be applied as to whether a 
commitment ought to be made or not, as this—assuming that 
‘tthe whole of the-evidence telling against the accused is true,— 
-is there a case which a judge at a trial could leave to the jury. 


If there is any evidence that calls for an answer however great. 


the preponderance in favour of the prisoner may be, the 
commitment is proper. With due respect to the opinion of the 
dearned Judge, I venture to think that the proposition laid 
down’ is too wide, and is inconsistent with the provisions of 
clause (2), section 213. 
The Magistrate has a discretion even 1 after he fae framed a 
charge of: cancelling it, if after hearing the evidence for the 
‘defence he considers that there are no longer sufficient grounds 
‘to put the accused on his trial. If he entirely disbelieves the 
evidence for the prosecution, however numerous the witnesses 
may be, he ought to discharge the accused. If he is in doubt 

as to their credibility but the evidence if believed would be 
‘sufficient for a conviction, he should not take on himself the 
functions of a superior Court, but commit the case. 

It is however a waste of time and unfair to the accused to 
commit him toSessions, where there is no reasonable probability 
that he will be convicted. The fiext point for consideration 
is whether this Court has. power to quash a commitment once 
made on the ground that the evidence is insufficient to justify 
‘such a commitment. In King-Emperor v. Nga. Taung Thu and 

others (5) it was held that although both the police and the com- 
mitting Magistrate thought that the evidence for the prosecution 
- was not credible, the commitment could not be quashed as no 
point of law was involved. A different view has been taken by 
the Calcutta High Court. In Jogeshwar Ghose v. King-Emperor 
(6) it was held that the absence of evidence to warrant the com- 
mitment is a point of law and may furnish a good ground for 


(3) I.L.R., 35 Bom., 163. (5) 7 B.L.T., 26. 
(4) 9 C.W.N., 829. (6) 5 C.W.N., 411. 
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setting aside an order ofcommitment. The learned Judjes said, 
“Insufficiency of evidence has never been treated as a ground 
for quashing a commitment, but this Court following the 
principle laid down by the Courts in England tis held that 
the absence of evidence to warrant the commitment is a point 
of law and may furnish a good ground for quuashing (he 
commitment. This Court has to consider whether there is such 


‘evidence as would justify the case going before a jury.” In 


Sheobux Ram’s case cited above, the Judges also considered 
the same-question. In the determination of fact there may be 
error of law. It was pointed out by their Lordships of the 
Privy Council that when there is no evidence to’ go to a jury 
that does not raise a question of fact such as arises on the 
issue itself but a question of law for the consideration of the 
Judge [Anangamanjari v. Tripurasundari (7)]. Inthe present 
case, there are six eye-witnesscs who profess to have seen the 
accused dash a stone against*the deccased man’s head. There 
may be good reason for disbelieving all of them, but the 
Magistrate has not stated that he did not believe them, and I 
cannot interfere with the order of commitment. I think how- 
ever there are sufficient reasons for allowing bail, and I 
direct that Nga Hmyin be released on his furnishing two 


sureties in Rs. 150 each for his appearance before the Court of 


Session. 





Before A. E. Rigg, Esq., B.A., I.C.S. 
KING-EMPEROR v. NGA TUN SEIN. 


Whifpping—3. 

Held,—that a Court of Appeal or (in Upper Burma) on revision cannot 
alter a sentence of imprisonment to one of whipping under section 3 of the 
Whipping Act, where any portion of such imprisonment has been served. 


VII L.B.R., 466: 

Tun Sein, a youth of 19 years of age, was convicted under 
section.380 of the Indian Penal Code of the theft of property 
worth ‘Rs. 12-8-0 and sentenced to five months’ rigorous. 
imprisonment by the Township Magistrate, Satthwa. The: 
sentence was far too severe, and, in'view of the youthfulness of 
the offender, was unsuitable. 

, (7) 14 LA., 101. 
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The Magistrate failed to consider whether section 562 of the 
‘Code of Criminal Procedure ought to be applied to the 
case, or whether a sentence of whipping would not be more 
appropriate than one of imprisonment. The attention of 
Magistrates. have frequently been drawn to the undesirability 

of ‘sentencing young men to imprisonment where it can 
possibly be avoided. 

On revision before the District Magistrate, the conviction 
was upheld but the sentence of imprisonment was altered to 
one of 30. stripes. At the-timé the order on révision was 
passed, the accused had already served a month and a half,in 
the Jail, and that term would have been more than sufficient 
punishment for the offence he had committed. The order of 
the District Magistrate, in altering the sentence from one of 
imprisonment to one of whipping, is an illegal order. Under 
section 3 of the Whipping Act, a sentence of whipping may be 


passed in lieu of any punishment to which the offender may be 


liable under the Indian Penal Code, but it cannot be passed in 
addition to such punishment. The effect of the District 
Magistrate’s order was to sentence the accused both to a term 
of imprisonment and to whipping. It has recently been pointed 
out in King-Emperor v. Po Wun (1) that the intention of the 


law is clearly infringed by ordering a man to be‘whipped after: 


he has already served part of a sentence of imprisonment. 


ee 


Before L. H. Saunders, Esau, LLCS, 
NGA CHIT w. NGA YA anp THREE OTHERS. 


. Mr: Vasudevan—for Applicant. 
Mr. Mitter—for Respondents. 


Crinvinal Procedure—Sections 145, 435 (3). 


Proceedings under section 145, Code of Criminal Procedure, do ‘not 


constitute a trial and are not in the nature of a trial. 


An order therefore refusing to hold an enquiry under that section on the 


ground that onc of the Respondents had been prosecuted and acquitted 
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of Crtraloal Procedure, applied v was ‘not an cides which could be guelaided 
sand it. was set aside: . 






‘LLR,, 31 All; 150. . 
LLR., 25 Bom., 179: 


This i is an application to: revise an re of the Su Bdivisiohat 


Magistrate, -Madaya, passed, Or. purporting to be’ passed, ‘s 


‘under ‘section 145 of the Codé: of Criminal Procedure. 
‘Ati is objected: that att Ore ti passed under. the provisions -of. 






‘that Section’ and. procéedings' under Chapter EL of the-C ‘ode: of ‘ 
Criminal Procedure’ are not’: 
‘terms of section : 435, clause. 3 5 of the Code. This is no doubt 
the: case, but that’ se tion does not: ‘deprive’ the High Court of : 
4 jurisdiction itnless the: proceedings : are:in fact, and not merely in’ 
name, ‘proceedings. under’ ‘Chapter. XII of the Code of Criminal 
; Procedure. : ‘There. JS a. very. genéral concensus of opinion of : 


subject, to. fevision in view-of the 


the ‘High. Courts an “India” on this.. ‘point, sec. for instance; 


_Jhingai. Singh v Ram Pratap: ze) and In re Pandurang. 
“Govind Pujart (2) 


Here there: ‘was ‘an application by a ‘person: 
alleging possession of. ‘certain. land, that. his’ possession was 
being interfered ’ by ertain’ persons : ‘and that there was’ 








: likely: 0° be a breve! of th peace. : The. Magistrate upon this’ in 
“the- diary récorded: an order. “YE think I. should | take action’ 


tinder’ Section 45, Criminal: Procedure. Code, issue. notices.to - : 


Respondents: to put’ in. written statements.” A written. state... 


ment-was putia and the. Magistrate, : then without ° farther, 
enquiry, held that one: of. the. Respondents. And oné other person 
having: been prosecuted and. acquitted: tinder, section 447 of the ., 
Indian Penal Code, under section 4038. of the ‘Code of Criminal 


Procedure he and the other Respondents were not liable to. 
‘be. tried again in respect: of one saine pubieat matter, ae he ¥ 


dismissed the application. :: ee 
- “The: order was; clearly. wre rig. = Péoceedings ities section . 
{as do not constitute;a. trial and. aré not in the nature of a trial. we 


They. care in the nati te. of ce ies in order to . 





ae Its Ri, 25 Bom., 179, 
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The order of the Magistrate is set aside and he is directed‘: Nea Can 





to proceed according to law, that is to say, to follow the: Noa Val 
procedure laid down in section 145 of the Code of Criminal : 
Procedure, and pass orders.. 
é ; i ee | 
Before L. H. Saunders, Esq., 1.C.S. Criminal 

: . Revisior 

NGA HPAY anp one .v. NGA AUNG BAW anp Noe 758 of 

IQi7. 
TWO OTHERS. . 13¢h Dasher. 
Mr. Razak—for Applicants. Pat an 


Mr. Mitter—for Respondents. 


Critzinal Procedure—Section 145, 435 (3). 

Held,—that orders passed under Chapter M{f, Code of Criminal 
Proccdure, arc not subject to revision being expressly excluded from the 
operation of section 435 of the Code by clausé 3 of that section. 

But to deprive the High Court of the power of interference in revision 
‘the proceedings must be procecdings under Chapter <I} of that Code in 
fact and not only in name. 

I.L.R., 26 All, 144. | 


This is an application to dealin revision with an order of 
‘the Headquarters Magistrate, Yamethin, passed, or purporting 
to be passed, under the provisions of Chapter XII of the Code 
. of Criminal Procedure. 
The application is resisted on the ground that orders. 
passed under Chapter XII are not subject to revision being 
expressly excluded from the operation of section 435 of the | 
Code by clause 3 of that section. There is no doubt that this | 
is the case and any conflict of opinion which may exist in | 
India appears rather to be due to questions affecting the 
‘construction of the charters of Chartered High Courts than 
the meaning of section 435 of the Code of Cviminat Proce- 
dure. But there can be no doubt that in order to make the 
provisions of section 435, clause (8) applicable, that is to say, 
‘to deprive the High Court of the power of interference in 
revision, the proceedings must be proceedings under Chapter — 
XII of that Code in fact and not only iz name. For instance- 
in Maharaj. Tewari v. Har Charan Rai (i) it was pointed out: 
that the mere adding as a postscript to proceedings which 
were throughout taken under Chapter VIII of the Code of 
Criminal Procedure that a final order has been passed under : 
; (1) L.L.R., 26 All., 144. | 
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section 45, will not make that order a proceeding under 
Chapter XII of the Code. 

- The only point for decision here is whether the proceeding 
‘was under Chapter XII of the Code of Criminal Procedure... 
Et is alleged that there is ‘no finding that there was likely to” 
‘be a breach of the peace. “Tt is true that there was no such 
finding in the final order, but in an order in the diary under 
the 19th June 1917, the Magistrate recorded an order. that 
from the papers fited it appeared that a dispute likely to cause: 
a: breach of the peace, existed. The procedure followed 


appears to have been in accordance with that laid: down in 


section 145 of the Code of Criminal Procedure. 

, - The final order is attacked on the ground that the Magis-. 
trate went into questions of title and decided accordingly. 
But it is clear that the Magistrate did endeavour to ascer tain 
and decide which of the. parties was in possession and although 

he would seem to have decided erroneously in’ coming to a | 
-conclusion by questions of title, there is in fact a distinct 
finding that Aung Baw and Min Din were ia ROuseeeion: of the: 
‘fand at the time of the order. 

I have no hesitation in ‘holding that the proceedings were: 
under: Chapter XII of the Code of. Criminal Procedure and- 
this-Court is not entitled to interfere in revision. 

' The application must therefore be dismissed. 


Before L. H. Saunders, Eisq., 10.8. 


” MAUNG KALA AND ONE v. MAUNG MEIK anp one, 


' Me. &. Mukerjee—for Appellants. 
Mr. C. G. S. Pitlay—for ee 


“Arbitvation—Award. 

> Held;—that an awacd is final and cannot be questioned except upon. 
such grounds; ¢.g. corruption or an illegality apparent upon the face of the: 
‘award as are set out in the Second Schedule of the Cade of Civil. Procedure 
and there is no reason for departing from this principle where the Court 


itself has been appointed and-has accepted the office of arbitrator. 


LLR., 38 Cal., 421. 
LER, 26 Mad., 76. 


: This. was'a suit. to recover possession of. a certain piece ‘of 
lenis. toate with mesne profits. The Defendant filed a. 
written statement in which he traversed the statements in the 
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plaint and an issue was framed. The parties then filed a 
number of maps and an application in which they stated that 
they agreed that after the Judge had examined the documen- 
tary evidence and inspected the ground, he should give his 
decision without any witnesses being called, and they agreed 
to abide by this decision as final. The Judge accordingly 


wisited the site and gave the Plaintiff a decree as prayed for. - 
The Defendant, Maung Kala, then appealed. The District . 


‘Judge held that the Judge had been appointed sole arbiter in 
the dispute, and that the District Court could not question his 
‘decision. The Defendant now comes to this Court in second 
appeal under section 100 of the Code of Civil Procedure. 

It is urged that the submission by the parties did not 
-amount to a submission to arbitration, that if it was, the award 
‘was subject to the procedure laid down in the second schedule 


-to the Code of Civil Procedure, that the Judge of the first 


Court exercised a double function as arbitrator and Judge and 
cthat the award did not operate by itself and ripen into a decree, 
sthat the plaint should have been dismissed upon the Plaintiff- 
‘Respondent’s producing no evidence, that the alleged wrongful 
-dispossession and damage claimed has not been established, 
and that the Judge of the Lower Appellate Court should have 

,_ decided the appeal upon its merits. 
. There appears to be good authority for the view taken by 
the District Court. It was held in Bai Nath Goorswamy v. 
Sita Nath Goorswamy (1) that when, after the hearing of the 


‘suit had commenced before a Munsif, both parties agreed to 


leave the questions in dispute between them to the determina- 
‘tion of the Court after the Court had made a local inspection, 
-and also agreed not to raise an objection to the same or to 
prefer.an appeal, the decision of the Munsif is in the nature of 
-an award and that no appeal lay to the District Judge. 
Further that no-appeal lay from the decision of the District 
-Judge to the High Court though the High Court might interfere 
under section 115 of the Code of ‘Civil Procedure. Much the 
“same view was taken in the Madras case of Nida Marthi 
Mukkhanti v. Thamana Ramaya (2). At page 117 of Sanji’s 
ALaw of Arbitration, 1916, it is stated that where the Court 
(1) LLL.R., 88 Cal., 421. (2) 1.L.R,, 26 Mad., 76. 
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iteelf is appointed to act as an arbitrator, no separate award 


. meed be passed inviting the parties to put in objections before 
- passing a decree, such an award ia itscl! is a decree and an 


objection to the award can be raised only by way of appeal 

against the decree ta the Appellate Court. The: authovity for 

this is said to be Tadic Causes, Volume XXVE, p. 325, which is 

not available i in this Court. [f the law as laid down therein is 

correctly summarized, this appears to dispose of the objection 

that the parties should be given ao opportunity of putting. in 

objections before passing a decree, and it would seem probable 

that any appeal-could only attack the award upon the-grounds : 
set, out in the second schedule to the Code of Civil Procedure 

as grounds for invalidating an award. It does not appear that 

in the District Court any such grounds were set outs: The 

general principle is that an award is final and cannot be 

questioned except upon ‘such grounds as corruption or an: 
illegality apparent upon the face of the award as aru 'set out in 

the second schedule to the Code of Civil Procedure, and I see. 
no reason for departing from the principle where the-Court 

itself has been’ appointed and has accepted the ‘office: of 

arbitrator. It would seem from a perusal of the maps filed by 

the!parties that they did sufficiently substantiate the Plaintiff's - 
case,.and I think the District Court was justified in refusing to- 
interfere. 

The appeal must therefore be dismissed with costs. 





Before L.H. Saunders, Esq., I.C.S. 
‘MEGHRAJ RAMNIRANJANDAS v. THAKURDAS. 


Mr. J.C. Chatterjee—for Appellant. 
Mr. D. Dutt—for Respondent. 


Civil Procedure—Section 20 (0). 
‘Held—that where the place where a contract was made was not withir: 


the jurisdiction of a -Caurt, the Court still had jurisdiction if the place- 


where the contract was to be performed, or where in its performance, the 
money to which the suit related. was expressly or impliedly payable was.. 
within the jurisdiction of the Court. 

ILL.R., 34- All, 49. 

LL. R., 31 Mad., 225. 


This was a suit upon a eaiid manag eniete: The suit was filed 
in the District Court, Mandalay, and the Plaintiff alleged that 
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the note had been executed in Mandalay. ° The Defendant 
denied that he had been present in Mandalay at the time, or 
. had executed the note. : 


_In the course of the hearing the judge had reason to believe - 


' thatthe note was not executed in Mandalay, and framed 
an issue accordingly. The Plaintiff produced one witness 
who gave evidence that the note was executed in Taunggyi, 
and upon this the District Judge returned the plaint under 
OIL, v.10. The Plaintiff now comesto this Court in appeal. 

The point does not appear to be free from difficulty, and the 
rejection of the plaint did not necessarily follow as a matter of 
course, as the District Judge appeared to think, upon proof 
that the note had been executed outside the jurisdiction of the 
Court. 


Section 20 of the Code of Civil Procedure: provides that a 


’ suit may be brought in a Court within the local limits of whose 


jurisdiction the cause of action wholly or in part arises. What 


“was meant by this was explained in the third explanation to 
the corresponding section 17 of the old Code, and although 
that explanation has been omitted in the present Code, it has 
been omitted because the present Code expressly gives 
jurisdiction where the cause of action wholiy or ix fart arises. 
Explanation 3 to section 17 of the old Code settled the signifi- 
cation of the term “ cause of action” in the case of suits arising 
out of contract, see Salig Ramvs. Chaha Mal (1). It is true 
that the place where the contract in the present suit was made 
was not within the jurisdiction of the Court; but the Court 
stillhad jurisdiction if the place where the contract was to be 


performed, or wherein its performancé, the money to which 


the suit relates was expressly or impliedly payable was within 
the jurisdiction of the Court. 

It is apparently urged by the Plaintiff-Appellant that the 
. cause of action did arise in Mandalay because it was not 
merely the promissory-note but previotis transactions. But 
it appears to be clear that the plaint as it stands was based 
upon a promissory-note only ; as it was filed within three days 
of the expiry of the period of limitation, the previous 


promissory-note in substitution of which the note sued upon is 


(1) LL.R., 34, All. 49. 
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said to have been executed, would not have afforded a cause of 
action, nor would the previous transactions in the course of 
which the money became due. 

The main contention of the Plaintiff-Appcilant, however, is 
that the contract was to be performed in Mandalay or that in 
its performance the money to which the suit related was 
impliedly payable in Mandalay. It is-clear that the money was 
not expressly made:payable in Mandalay and. the Court 
certainly did not have jurisdiction from any express. agecement | 
that the contract was to be performed there. oa 

The only question therefore which remains was whether the 
money was impliedly payable in Mandalay. The.only Indian 
case which I have been ableto ‘findis that of Raman Chettiar 
vs. Gopala Chari, 2) but this case appears to be exactly in’ - 
point. There a note payable on demand and not payable at any 
specified earn description to which the note in the present 
suit answers,—had been executed within the local limits of the 

_jarisdiction of the Tanjore Court by the defendant who resided 
at Tanjore; the Plaintiff residing at Kumbakonam. brought his 


suit in the Kumbakonam Court, and the question was, had that -- 


Court jurisdiction. Both the Judges held that it had not. Sir 
Arnold ‘White, C.J.,.said “ I do not think it necessary to decide ~ 
whether the question of .the implication of payment in a. 

particular place is to be considered only with reference to the 
terms of the contract, or whether the circumstances in which 
the contract was made may alsobe taken into account. I assume 
that for the purpose of applying Be pepation 8” (section 17 of 
the old Code. of Civil Procedure) “you must look at the 
contract and at the facts which existed at the time the contract 
was made, and then determine whether, having regard to the 
terms, the contract was one which ought to be performed within 


the jurisdiction.” And the judge went on to say that in 


deciding that the court: had jurisdiction, the District Judge - 
appeared to have had: only in mind the ondinaty rule: that a 
debtor should follow his creditor. He said “ I do not think: 


this general rule can be relied on as” ‘controlling the- express. 


words of a statute préscribing the ‘conditions which ; givea 
court local jurisdiction. Such a-view would involve the 
me) LLR, 31, Mad., 223. 
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proposition that unless the contract or the circumstances in 
which the contract was made. give rise to a contrary implica- 
tion a creditor may sue in any court within the local jurisdic- 
tion of which he happens to be when his right to sue arises ”— 
aconclusion which I think, there can be no doubt, would 
be quite inconsistent with the express provisions of section 
17. 

Miller, J. was also of the same opinion and said “ but it 
Seems to me clear that by the phrase ‘expressly or impliedly 
payable’ we are to understand payahle according tothe terms. 
of the contract, which are expressed orcan be inferred ona 
construction of the language, or from the circumstances.” 

Both judges held that illustration (b) to section 17 which is 
repeated as illustration (4) to section 20 of the present Code 
‘was a useful guide in interpreting the meaning of the section, 
since if the plaintiff’s place of residence gave risé to an im- 

plication as to the place where the money to which the suit 
relates was payable, A would have been entitled to-sue B and 
‘C at Simla (Sir Arnold White, C.J.) ; or, as Miller, J., remarked, 
‘the framers of the Code had an excellent opportunity of making 
it clear in drafting illustration (b) that a Plaintiff should be 
allowed to sue at his place of residence to recover debts due to 
him in pursuance of contracts made elsewhere, in the absence 
of a contract to the contrary, and the fact that they did not 
avail themselves of the opportunity supported, in his opinion 
the view taken. 

I. think there is no doubt that this view is correct. The 
fact that the Defendant had previously bought goods from the 
Plaintiff in Mandalay and had paid.for them in Mandalay if it 
is.q fact, though the evidence of the witnesses called by the 
defendant to prove transactions which had taken place outside 
the jurisdiction of the Court seems to throw some doubt on it, 
‘was‘not sufficient in my opinion to show that there was an 
Amplied-contract to pay the money in Mandalay. The Plaintiff’s 
only witness says that as the Plaintiff asked him to write to the 
Defendant to pay a debt on an old on-demand note, he took a 
form from the Plaintiff and sent itto thé defendant to 
Taunggyi who returned it from Taunggyi duly filled in, and he 
then sent, the defendant the old on-démand note. - 
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This is the contract sued on and-the circumstances are nol 
sufficient in my opinion to prove an implied contract to pay ii” 
Mandalay. ‘ 

1 may add that, although it is true that under. section 64 of 
the Negotiable Instruments Act, where a promissory-note is 
payable on demand and is not payable ata specified place no 
‘presentment is necessary:in order to charge the maker thereof, 
the ordinary rule that adebtor must seek his. creditor is not 
given effect to in section 70 of the same Act which provides 
that a promissory-note not made payable at a specified place, _ 
must be presented for payment at the place of business, if 
any, or at the usual residence, not of the holder but of the 
maker. 

I see no reason to interfere and dismiss this appeal with 


costs. 


Before L. H. Saunders, Esq., I.C.S. 
MAUNG NYAN MO os. MA PO anv One. 
Mr. M. Johannes—for Appellant. 

Messrs. Pillay and Pershad—for Respondents. 


Contract—34. ‘ 

Under section’34-of the Contract-Act payment to one of joint promiseca 
discharges the debt ; and one of several payces can give a valid discharge. 
The presumption of equity raised in English Law that where there is more 
than one obligee they arc tenants in common and not joint’ tenante of the 
debt is of doubtful application in India. 

(21) Cal. L.J., 570 L.L.R. 36 Mad., 544. 
. LL.R.;.38-Cal., 342 22 Q. B.D. (1889), 537. 


The Plaintiff’s case was that he had mortgaged certain land’ 
to the two Defendants and the deceased husband of ‘the Ist 
Defendant, that he had redeemed the mortgage by payment of 
the mortgage money tothe ist Defendant but the 2nd Defen- 
dant refused to deliver possession. The 1st Defendant admitted: 


the claim, while the 2nd Defendant stated that as he had not 


received the mortgage money, he was entitled to retain posses-. 
ear aay Ray mets a a 

The Court of first instance held that the Defendants mort-. 
gagees were partners and that the 2nd Defendant was bound by. 


- the payment to the Ist defendant and decreed the Plaintiff's. 


suit. Upon appeal the. District Court apparently held that 
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there was fraud and dismissed the suit, and the Plaintiff now 
comes to this Court in second appeal urider section 13 of the 
Uoper Burma Civil Courts Regulation. 
dt is clear that neither in his written statement nor in his 
examination before issues, did the 2nd Defendant plead fraud, 
and there does not seem to be any suggestion throughout the 
evidence that the Plaintiff was acting in collusion with the Ist 
Defendant. There were in fact no grounds whatever for the 
conclusion arrived at by the Lower Appellate Court which was 
clearly wrong. 
The facts are not in dispute. The mortgage document was. 
produced and admitted, and in it after the description of the 
land, it is set out that U Pa Si, Ma Po and Maung Po Mya 
deliver Rs. 325to Maung Nyan Mo and receive the said ands. 
in mortgage with possession. “If it is required to redeem the 
lands, the redemption shall be made only after three years from: 
the date of execution of this document.” There is the usual 
clause as to interference by third parties, and the document is. 
: signed by the three persons named, as mortgagees. 


The evidence does little more than prove the mortgage and _ 


the redemption, though it appears from it that the 2nd Defen- 
dant was'son-in-law of the ist Defendant and her deceased 
husband, that at one time they lived together, and that up 'to- 
the time of Maung Pa Si’s death, the 2nd Defendant worked 
with the Ist Defendant. The 1st Defendant said in her- 
evidence that the 2nd Defendant was merely an agent of her 
husband; she did not attempt to prove it, and he is clearly 
described in the document as mortgagee. The 2nd Defendant: 
- gave evidence that the mortgage money belonged’ jointly to him: 
and to this father-in-law and mother-in-law who had a joint 
income and did joint business, and no partition had been made: 
up till the time of suit. ‘ 

There appears to be no authority for the view taken by the 
Court of first instance that the Defendants were partners:- 
though they may have occupied a position analogous to that of 
partners. They were co-mortgagees or co-promisees, and in the: 
absence of fraud or collusion, the only question which arises is 
whether the mortgagor is entitled to redeem by making pay.. 
mént .to one of them, and whether payment to a. co-mortgagee-. 
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has the effect of discharging the joint debt. Upon this question 
there appears to be a difference of opinion in the Indian Courts. 


- The latest reported case is that of Unes Chandra Banerji 
vs. Dinabandhu Mahanti (1). Wt was there held that payment 


to one of several joint mortyagces wis aol a yood payotent as 
against the Plaintiff and another co-mortyayes. Reliance was 
placed on Husainara vs. Rahincnnese Begum (2), in which it 
was stated that the- principle of law applicable to cases of this 
description’was fully explained. The explanation referred to 
shows that the:principle is based upon the English presuniption 
of equity, that when a claim is on a money bond to two or more 
obligees, the presumption is that the obligees are tenants in 
common, and not joint tenants of the debt, with the conse- 
quence-that the discharge by one obligee cannot be set up as a 
defence against the other obligee suing for his share of the 
debt; and the doctrine stated by Wills, J., in Steeds. vs. 
Steeds (8) is quoted with approval, that “although the mort- 
gagees take a joint security each means to lend his own money 
and to take back his own.” It was added “there is nothing 3 
indicate that the intention of the parties was that each of the 
persons in whose favour the miortgaze obligation was created 
was a creditor for the whole.” . Whether co-promisees are joint 
or several is a question of fact. In view of the difference in the 
conditions of social life in India and in England, itappears to me 


.to be doubtful (as stated in Cunningham and Shepherd's Contract 
Act, 11th Edition, at page 182) whether, and to what extent, this 


presumption which in England prevails only in cases in which 
equitable relief is claimed; should have effect given to it in this 
country. Although in Umez Chandra Banerji vs. Dinabandhu 
Mahanti referred to above, the mortgagees are referred to as 
joint mortgagees, it was held that in view of the terms of the 
mortgage instrument which stated .explicitly that the mort- 
gagors would pay the loan to the two mortgagees, they were 
thus under an obligation to tender to both the mortgagees. In 
the present case there is no such stipulation and the presump- 
tion (assuming, but not admitting, that it is applicable in India) 
that the mortgagees were tenants in common which is a 


(1) 21 Cal. Law Journal, 670. , (2) ILL.R:, 38 Cal., 342. 
. (8) (1889) 22 0.B.D., 537. - , 
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rebuttable presumption, appears to me in the present suit to be 
rebutted by the evidence. Both the mortyagees agree that at 
the time of the mortgage they were working together, and the 
2nd Defendant’s statement that they held their property joint- 
ly and that there was no division, has not been contradicted and 
may be accepted as correct. 

. But there appears to be-a still further conflict of opinion as to 
whether in the case of joint promisees, payment.to one discharges 
the debt. In Anna Purnama vs. Akkayya (4), the Full Bench 

by a. majority of two Judges to one, held that one of several 
payees of a negotiable instrument can give a valid discharge of 
the debt without the concurrence of the other payees. From 


this view the Chief Justice dissented, and his opinion has been. 


referred to in the case of Umez Chandra Banerji quoted above 
as a weighty dissent which appeared to the Judges of the 
Calcutta Bench to eriunciate the correct rule on the subject. 
The learned Chief Justice of Madras held that section 38 of the 
Contract Act dealt with the case of an offer which was not 
accepted, and although the last paragraph of the: section is 
general and is not restricted to an offer which has not been 


accepted, apparently the Legislature were not -contemplating - 


the Jegal consequences of an offer which had been accepted, but 
the legal consequences of an offer which has been refused ; and. 
the Chief Justice thought that it was impossible to infer from 


this enactment that the Legislature intended to lay down by - 


implication that the acceptance of payment by one of several 
‘promisees operated as a discharge of the claims of the others.. 
But I am bound to say that the opinion of the majority of the 
Bench appears to be more in conformity with reason. . If it is 
admitted that an offer to one of several joint promisees whether 
accepted or not has'the same legal consequences as an offet 
to all of them, the only possible conclusion appears to be that 
the acceptance of the offer discharges the obligation. Itseems. 
to me that the answer to the question can be found ‘within the 
four corners of the Contract Act, and that it is not necessary 
therefore to look to the general law. Even if this view is not 
correct it appears to me that apart from the presumption re- 
. ferred to above which is of doubtful application in India there. 
(4) LL.R.. 86 Mad.. 544. , 
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Raa can be no real question as to what the law is: the only ques- 
'# "tion is as to what the facts in each particular case are. I hold 
pm ee ‘therefore that the plaintiff was entitled’ta succeed. If the 
presumption is admitted to arise thal the creditors were 
tenants in common, and not joing tenants, it was rebutted in this 
case, and if the presumption does not arise, « fortior’ the mort- 

gagees were joint promisces and the payment to one of them 
discharged the whole debt. oa 
The appeal must therefore be allowed, and the decree of the 

Court of first instance is restored with costs throughout. 





Civil Before L. H..Saunders, Esq., I.C.S. 
Revision ty : ah 
Ho. 56 of MA KIN NYUN v. MA TIN. 
asth Ootter, Mr. S. Mukerjee—for Applicant. 
oonome : Mr. C.G. S. Pillay—tor Respondent. 


Civil Procedure-—O. XXII, r. 6. 
Held,—that the provisions of O. XXUL, r. 6 of the Civil Proceduce Code 
cover not only the-case where a judgment is delivered in ignorance of the 
- fact that a party has diced between the conclusion of the hearing: and the 
delivery of the decision but also provide for the delivery of judgment when 
the Court is aware of such death. The death of a party is not sullicient 
cause for allowing the withdrawal of a suit which has been Complete d in 
every respect except for such delivery of judgment. 


I.L.R., 21 Bom.. 314. 
LL.R., 33 Bom., 722. 


One Ma Tin filed a suit in the District Court, Maxwe, sitting 

-at Yenangyaung, against her husband, Maung Po Kan, for 
divorce and for partition of property. The suit was defended 
and proceeded to trial, witnesses were examined and arguments 
heard, and on the 2nd December 1916 was adjourned for 
judgment till the 3rd January 1917. On that date it was again 
adjourned for the same purpose till the 20th January 1917. It 
appears that on the 17th of January 1917 the defendant died, 

_ and on the 20th of January the plaintiff applied for leave to 
withdraw the suit. On this the Judge passed the following 
order :-—“ Plaintiff applies to withdraw the suit on the ground 
that the Defendant died on the 17th January 1917. She applies 
under O. XXIII, r. 1, and asks for permission to institute a. 
fresh suit in respect of the property. Under O. XXIII, r. 1 
(ii), Plaihtiff is permitted to withdraw from her suit on pay- 
- ment of the Defendant’s costs, with liberty to institute a fresh 
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suit in respect of the property claimed.” On the 26th of Jan- 
uary one Ma Kin Nyun, claiming to be adopted daughter of the 
deceased, applied for pronouncement of judgment making her 
legal representative in place of the deceased. This application 
was refused and she now comes to this Court in revision under 
section. 115 of the Code of Civil Procedure. 
The application is in effect that the District Judge acted with 
“material irregularity in allowing the withdrawal of the suit 
without sufficient grounds. The dudge’s order does not state 
- why permission was granted to the Plaintiff to withdraw the 
suit. It is clear that clause {2) (a) of O. XXIII, r.1, did not 
apply and that he can only have. given’ permission under 
clause (2) (6). This clause lays.down that permission may be 
‘ given where the Court is satisfied that there are other. suffi- 
cient grounds for allowing a Plaintiff to institute a fresh. suit 
for the subject matter of the suit or part of a claim. -It is 
clear that the meaning of this is that a Suit may be withdrawn 
where there are sufficient grounds for allowing the Plaintiff to 
‘withdraw from a suit in order to institute a fresh suit for the 
subject: matter thereof, or to abandon part of a claim continu- 
ing the suit as far as the balance of the claim is concerned. It 
‘is obvious here that the Defendant having died, there could be 
no question of the Plaintiff bringing a fresh suit for a divorce, 
nor did she desire to abandon a part of her claim continuing 
the suit for the balance. It would seem therefore that O. XXII, 
r. 1, under which the Judge purported, to. act, had no applica- 


tion. Possibly the Judge was under the impression that the » 


‘suit abated :upon the death of the Defendant, but if this was so, 
he would seem to have been in.érror in view of the terms of 
O. XXII, r. 6, and if the suit abated, this was clearly not a 
reason for allowing its withdrawal. The provisions of O. XXIII, 

r. 1, are not to be arbitrarily applied. They have been framed 
to allow a Plaintiff to obtain an adjudication where, owing to 
‘some formal defect, or. for other sufficient grounds, which must 
be boné fide grounds, urged in good time and not to the 
Prejudice of the Defendant, the Plaintiff would but for this: 
rule fail in his suit and be unable to obtain the assistance of 
the Courts in. enforcing a just claim. The provisions of 
-O. XXII, r. 6, though no doubt-they cover the case where a judg- 
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ment is delivered in ignorance of the fact that a party has. 
died between the conclusion of the hearing and the delivery of 
the decision, also undoubtedly provide for the delivery of 
judgment where the Court is aware of such: death, and they 
seem to me to make it clear that the death of a party ts not 
sufficient cause for refusing to deliver judgment: or allowing 
the withdrawal of a suit which has beer completed in every 
respect except. for such delivery of judgment. It was pointed 
out in Ran:a Charya v. Anata Charya (1) that.the practice in 
English Courts of equity was: in such cases to disregard the 
fact of the death of a party occurring while the Court was 
considering, and to deliver judgment and draw tp the decree. 
as though he was ‘still living ; and the judgment of the Lord 
Chancellor of Ireland is quoted with approval in which it is 
stated that “nothing is better settled than that, where a cause 
is heard and merely stands over for consideration, the Court 
will pronounce judgment though the Plaintiff or Defendant - 
died”; and in Surendro-v. Durga Sundari, quoted in the same 
case, the Privy Council, notwithstanding the death of one of 
the parties pending consideration, delivered judgment and 
remitted the case to the Indian Courts for Sr TSe without 
requiring the record to be amended... 

- It is argued for the Respondent that O. XXII, v. 6, merely. 
lays down that judgment may in such case, i.c., after the death 
of one of the parties, be pronounced. The rule is not manda- 
tory and this Court should not interfere if the Court fails to 


‘ pronounce judgment, as.a discretion is vested in it to deliver 


or not to deliver judgment.. But this discretion must be 
exercised judicially, and I think it is clear that the Judge did . 
not have the provisions of O. XXII, r. 6, in his mind at all, nor 
did he. purport to act under. that rule. The case of Mahi 
Pati v. Muttoo (2) may be referred to. It appears to be on 


‘the face of it desirable that. judgment should be delivered in. 


the present suit which will then decide various matters: in 
dispute between the parties by. which.the legal. representatives 
of the Defendant will be bound, whereas, otherwise, it will be 
necessary for one or the. other of the parties to bring a fresh 


(1) LLR, 21. Bom., 314. (2) 1.L.R.-, 33 Bom., 722, 
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suit and to go largely into the same matters though upon a 
different cause of action. 

In allowing the Plaintiff to Aihara her suit, the Court 
acted in the exercise of its jurisdiction with material irregu- 
larity within the meaning of section 115 (c). of the Code of Civil 
Procedure, and there will be an order setting aside the order 
of the District Court allowing the suit to be withdrawn and 
directing the Court to proceed to deliver judgment. 

' The Respondent will pay the costs of this application. 


Before L. H. Saunders, Esq., I.C.S8. 


PAUKSI HOW ann Company v. SINWA NAUNG. 
Messrs. Lentaigne and Pillay—for Appellant. 
Kachin Hill Tribes Regulation—1 (8), 3, 14. 
Held,—that the Kachin Hill Tribes Regulation applies to Kachins in the 


hill-tracts defined and does not affect the jurisdiction of the ordinary Civil 
Courts as provided for by the Code of Civil Procedure. 


This was a suit upon a mortgage which was filed in the 
District Court, Myitkyina, by the Plaintiffs, a Chinese firm 
carrying on business in Bhamo and Mogaung. The Defendant 
is a Kachin described in the plaint as residing in Kansi, 


Kamaing Subdivision, Myitkyina District. It is apparently 


admitted that Kansi is a hill-tract as defined in the Kachin Hill 
Tribes Regulation No. 1 of 1895, that is to say, a hill-tract toe 
which that Regulation has been extended. The plaint was 
returned by the District Judge to the Plaintiff on the ground 
that he had no jurisdiction, and the order directs that the 
plaint be returned for presentation to the proper Court which 
under the Kachin Hills Regulation, is the Court of the Assis- 
tant Superintendent, Kamaing. 

This appeal is under O. XLIII, r. 1 (a) of the Code of Civit 
Procedure. The District Judge held that the suit was one 
between a Kachin as defined in the Kachin Hills Regulation 
‘and a non-Kachin, that the subject matter of the suit lay in the 
Kachin Hills and that the Defendant was a permanent resident 
there. The suit was therefore, in the opinion of the District 
Judge, controlled by section 11 of the Kachin Hills Regulation 
and should be tried by the Special Court established under the 
Kachin Hills Regulation and under the special. law and pro« 


cedure laid down therein. 
4 
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The grounds of appeal are that the District Judge was ‘in 


‘error in holding that the District Court, Myitkyina, had no 


jurisdiction to entertain the suit, that the catse of action arose 
at Megaung- which is not a hill-teuact and as such the District’ 
Judge had jurisdiction, that the Judge erred in holding: that 


_ the suit was barred under section tf of the Kachin Pills Repula- 


tion, and. that he should not: have returned the: ptaint: for 
presentation to the Assistant REAL SeE, Kachio Hub 
Tracts, Kamaing. ‘ 3 

The extent of the Kachin Hill Tribes Regulation is aid 
down in section 1 (3) of the Regutation, which declares that it 
shall extend: to such ‘hill-tracts and shall apply to such hill 
tribes as the Local ‘Government may by notification direct, and | 
sub-section 3 goes on to declare that section 11 shall apply to” 
all persons who may be parties.to a suit or other proceeding of 
a civil nature in which any of the parties is a member of a hill 


tribe to which the Regulation applies. The wording of this 


clause is not perhaps very clear, but there scems to be no- 
reason for supposing that it extends, or was intended to extend, 
the operation of the Regulation beyond the local area to which 
‘by ‘clause (3). of section 1 it is specifically extended. The 
District Judge, Myitkyina, would appear to interpret this. clause 
as extending the operation of the Act to members of a hill tribe 


' outside the hifl-tracts. If that is so, apparently. a Kachin 


ordinarily resident in a hill-tract might come to Mandalay, 
contract debts in the bazaar and plead the Regulation as a bar 
to the jurisdiction of the local Courts in the Mandalay District. 


‘Apart from the actual wording of the Regulation, it-appears-to 


me very improbable that it was the intention of Government 
that this should. be possible. It is true that the Regulation is: 
extended to such hill tribes as the Local Government may, by - 
notification in the Burma Gazette, direct, and by a notifica- 
tion. Political Department No. 17, dated the 29th July 1914 
the Lieutenant-Governor directs that the Regulation. shalt 


apply to the undermentioned. hill tribes in certain defined - 


tracts, namely Kachins and others. I think that this notifica-__ 
tion must be taken to mean what it says, that is to say, that it 
applies to Kachins in the hill-tracts defined and does not apply 


- outside those hill- tracts. Section 3 defines what enactments are 
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in. force and apply to members of a hill tribe ina hill-tract, and 
declares that no other enactment shall be deemed to apply to 
members of a hill tribe in-a hill-tract. It seems to me that it 
would be impossible to interpret this section as meaning that 
the enactments set out in the schedule apply to members of a 
hill tribe outside a_hill-tract without serainine the plain 
meaning of the words. 

Section 11, which is referred to in section 1 of the Regula- 
tion and on which the learned District Judge relies, lays down 
that the Deputy Commissioner and every Assistant Commis- 
‘sioner exercising jurisdiction within a hill-tract may try any 
suit or other proceeding of a civil nature between parties any 
cone of whom is a member of a hill tribe. Nothing is said about 


the subject matter-of the suit or about one of the parties being 


a permanent resident in a hill-tract. This section therefore 
clearly applies to suits triable within a hill-tract by an officer 
exercising jurisdiction therein. It is permissive and gives the 
Deputy Commissioner or Assistant Commissioner power to 
try any suit of the nature described, but it does not lay down, 
and it cannot be inferred, that where a suit is triable outside 
a hill-tract, the jurisdiction of the ordinary Civil Courts is 
‘superseded. Section 9 of the Code of Civil Procedure declares 
that the Courts shall have jurisdiction to try all suits of 
a civil nature excepting suits of which their cognizance 
is. either expressly ov impliedly barred, and section 20 lays 
down that subject to certain limitations, every suit shall 
be instituted in the Court within the local limits of whose 
jurisdiction, among other things, the cause of action wholly 
or in part arises, and there can be no doubt that the Plaintiff 
may select the forum: in. which to bring his suit provided 
that he complies with the provisions of section 20. Here 
it: is his case that the mortgage upon which he sues was 
“executed iny Mogaung, that is to say, within the jurisdiction 
of the District Judge of Myitkyina, There is no doubt there- 
fore that even if the Kachin Hill Tribes Regulation extends 
beyond: the limit of''a hill-tract, the fact that it lays down 
that the Deputy Commissioner or Assistant Commissioner 
may: try: ‘a suit, cannot be a barto the jurisdiction of the 
ordinary Civil. Courts, 
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There will therefore be an order setting aside the order of 
the District Judge and directing him to admit the plaint and 
proceed to deal with it according to law. 

Costs will follow the final result. 





Before L, #1. Saunders, tisq., LCS. 


SHAIK AMANATH MISTRY uv. KING- EMPEROR. 
Mr. J.C. Chakterjee—tor Applicant. 
Mr. EL. M. Latter--ftor lela as 8 


Mantcibat-< (6). 
A‘ lodging’ house” need not be let.i in lodgings ; ; 496 ig still -a lodging 


: Lie if it is- occupied : ‘£0 any extent in common by members of more than 


one family. 

The Applicant —_ been wondistedk and fined Rs. 30 under 
section 142.44) of the Burma Municipal Act for failing to take: 
out a license for a lodging-house kept hy him. 

The application states that the learned Magistrate has 


erred in daw in holding that the Petitioner was bound to take 
‘out a license wider the Lodging-house By<- taws, ° although it 


was not proved that +he received any lodgers in his house ot 


% rented any. portion of his house to others: “Apparently it is the 


coftention of the leaned Advocate for the Applicant’ that a 
lodger is a person who occupies rooms in a lodging-house upon 
payment of rent, and that it has not been shown-that any rent 
was paid in respect of the premiscs here vofevred to. It is.alse 
urged that the premises do not constitute a lodging-house, and 
that whatever the meaning of the term. ne lodging-house” might 


_ be,-the Bye-laws framed -by the Mandalay Municipality clearly: 


showed that the Municipality did ‘not contemplate: treating a. 


building of the kind here in’ question as a lodging-house. or 
- requiring its owner to take out a license for it. : 


‘It appears that the Applicant is the owner of certain 
hackney carriages and that the premises. are occupied by the: 
drivers of these hackney carriages and the syces attending to 
‘the ponies which draw them. The Magistrate states that the 
Applicant . admitted that he kept 12.drivers, 6° syces ‘and 2. 
watermeni in the premises.. He called witnesses who deposed’ 
that they drove the carriages on hire, that charges for. food 
only were deducted from their wages, and that they did not pay 


any rent for the house. . 
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“ Lodging-house” is defined in section 2 (6) of the Municipal, 
_Act as a building or part of a building which is let in lodgings 
or occupied to any extent in common by members of more than 
one family. It is clear therefore that.a lodging-house need not 
be let in lodgings; it is still a lodging-house if it is occupied to 
any extent in common by members of more than one family. By 
.a footnote it is explained that if there are kitchens, privies or 
other conveniences in common, the building will be a lodging- 
house, and I have no doubt that this is the case whether or no 
rent is paid either as rent or otherwise. It seems probable 
here that the fact that the Applicant provides his employees 
‘with house room is taken into consideration in fixing their 
wages, and if this is so, no doubt their wages are less than they 
would be if they had to find lodgings for themselves, and in 
that case they certainly pay rent indirectly for the lodgings. 
. But the definition does not make the question whether a 


_ building is a lodging-house or not depend upon the letting for’ 


rent; it is sufficient that the building is occupied in common by 
“more than one family. I cannot see that the Lodging-house 
- Bye-laws contemplate any condition of affairs inconsistent 
with, or narrower than the terms of section 2 (6) of the Act. 


The persons living in the lodging-house are lodgers whether — 


“they pay rent or not and the owner of the lodging-house 
receives them when -he allows them to occupy the building, 
No doubt the definition is extremely wide, and the servants’ 
-quarter of a private house having a common latrine.or kitchen, 
would come within it. But this Court has to interpret the law 
.as it is laid down, and it seems to me that there is no doubt as 
to the meaning of the words of section 2 (6) of the Municipal 
Act. 
The application must be dismissed. 
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Before L. H. Saunders, Esq., 1.0.8. 
NGA PO THA AND 2 Orners v. KING- EMPEROR. 


‘Maung Su —for Appellants. 
Mr. H. M. Liitter—for the Crown. 

Penal. Code—302, 304A, 304 (2). 

Where a woman was beaten to death in the bound fide belicf that she 
was possessed by an evil spirit. ; 

Held,-—that as she did not consent to the method of treatment adopted 
Section 304A, Indian Penal Code, did not apply. 

. That although the intention of the persons who inflicted the beating 
‘was not to cause death but to.cxorcise the spirit they must be taken to have: 
‘Known that they were likely to cause death, 

That severe punishment is called for in such{cases, ‘the view that they 
are due to ignorance alone and that ignorance cannot be cured by punish. 
ment not being the only consideration affecting the question of punishment, ae 


U.B.R., I, 1910-23, 87. 
——— 1902-03, I, Penal Code, t. 


This is a case of a kind which though fortunately not com- 
mon, is not unique. The deceased was belicved to be possessed 
by an evil spirit and was beaten to death by four persons: acting,. 
it is alleged, under the: mistaken belief that, by beating her, she 
‘would be cured of her unnatural illness. The Ist Appellant - 


“who i is a Burmese Saya has been sentenced to death, and. ‘the » 


other tivo Appellants have been sentenced to transportation for: 
life. under section 302 of the Indian Penal Code. The 4th: 
Accused was sentenced to pay afine of Rs. 50 or to suffer three: 
months’ rigorous imprisonment under section 323 of the Indian: 
Penal Code and this Accused has not appealed. 

The facts of the case are briefly as follows :— 

Ma Chén, mother of Ma Me Te, called in the Ist Appellant: 
who-happened to be visiting the village to attend her daughter,. 
Ma: Me:Te, who had a sore upon her leg. ‘The Appellant: who: 
apparently. professes to be a specialist in the cure of witchcraft, 
took with him the two other Appellants, fellow-villagers.of the: - 
ee and one of them, Nga Shwe Pyan, a lover of Ma:Me- 

- He was. also accompanied by Ma Me Tin; the 4th Accused,,. 
oi was said to be a natkadaw, described as a person who acts. 
as 4 spirit. medium, capable of becoming possessed by a nat.. 
The ist Appellant, Po Tha, appears immediately to: have- 
assumed that the girl was possessed by an evil spirit and gave- 
her a betel leaf to chew, and when she said that the leaf tasted: 
hot, he declared that she was possessed by a spirit which must: 
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be exorcised by beating her. He and his companions thereupon ‘Ne #8 aa 
beat and kicked her fora short time. She received several contt- Kine. . 
sions described by the medical witness, and the treatment was chases 
evidently brutal enough to cause'the mother, Ma Chon, to weep. 
Appellant, Po Tha, thereupon said the spirit had gone into Ma 
Chon. She was tested in the same way with a betel leaf and 
was then beaten from about 10 o’clock that night until just 
before dawn when she succumbed to her injuries. 
Although there is nothing on the record to show that the 
Ist Appellant was called in to drive out an evil spirit, the 
evidence in fact being that he was not called to do so but to 
treat an ulcer, it appears to me possible that there may have 
been some suspicion ‘on the part of the mother or the girl’s 
. relations that she was possessed. The man who was called in 
. the Ist Appellant, says he was.called for that purpose, and 
there seems to be no dotbt that he. professed to be able to 
cure such cases. It is also difficult to understand the conduct 
of the Appellant, Shwe Pyan, in beating the girl to whom he was 
_ paying his. addresses and subsequently her mother, and of the 
villagers who, though they say they remonstrated, did not, as 
they certainly could have done, interfere more effectively and 
put a stop to the beating, if they had nothing more than Ist 
. Appellant’s word to induce them to think that the girl and her 
mother were “possessed.” But whether this is so or not 
there is no evidence upon the record that either the girl, Ma 
Me Te, or her mother, Ma Chon, gave any consent to the treat- 
ment to which they were subjected. On the contrary it seems 
clearithat Ma Chon at least protested that she was not possess- 
ed by an evil spirit and that she should not be beaten. 
The learned Sessions Judge in convicting the Accused, has 
referred to the case of Nga Po Kyaw vs. K.E. (1).in which the 
persons who inflicted a fatal beating upon a woman alleged to 
_be possessed by.an evil spirit, were found to have committed 
an offence under section 304 ofthe Indian Penal Code, and the 
Sessions Judge has questioned the correctness of that decision: 
But it was expressly stated in the judgment of my learned pre- 
decessor inthat case that the evidence left no doubt thatthe girl’s 
mother and her relatives contemplated that she should:be-beatem 
(1) U.B.R., 1902-03, I, ‘Penal Gode, ‘I. . 
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and that ‘the girl er weluntacity cibmieed to that treat- 
ment. - The girl would: seem to have been suffering from 
hysteria: or some similar complaint for years, and among her 
own people she was universally believed to be under the domi- 
nation of an evil spirit that had located itself in her. body. 

The case. therefore differs from the present case: in import- 
ant particulars. Herethere is no evidence upon. the record: 
that the girl was suffering from anything but an. ulcer.on her 


.feg,.or that there was any reason which would fead her rela- 


tions to suppose that she was possessed of anevil spirit. As I 
have said above, it is possible that they did so, but there is not. 
a particle of evidence of that-effect. The woman whose death . 


‘was caused it is not suggested and there seems to be no reason 


whatever to suppose, was afflicted in any way. The only reason 


‘given for leading .the Ist AppeHant and his assistants to 


suspect that she was possessed and to turn their :attention to 
her was that she performed the perfectly natural act of weep- 
ing, probably loudly, when she. saw her. daughter ‘being severcly 
beaten. Neither. she nor. her daughter consented, and. the 
evidence indeed-goes to show that Ma-Chén, so far from con- 
‘senting, protested vigorously against being ror of Bene : 
possessed and beaten in consequence. : 

I have read the judgment of the Sessions Judge i in Oeininel 
Appeal No. 64 of 1893 which is referred to in Po Kyaw’s ‘case. 
It appears there that the girl had been afflicted for five years 
or so with hysteria or some form of hysterical mania; she was 
subjected to a severe beating with sticks while in this condition 
by her relations. It does not appear that she submitted or 
consented to the treatment... The learned Sessions Judge’ held 
that it was clear that the Accused had no intention. of causing 
bodily injury likely to. cause death, nor had. they any 
knowledge that they were likely to cause death. No reason’ 
whatever was given for this. conclusion, but it was not questioned 
by the learned Judicial Commissioner who remarked “the 
fact that the deceased died from the shock of the beating. need 
not necessarily enter into the consideration of the ‘question of © 
‘punishment, and that death may have been accelerated by 


:disease of the heart, but any how the Appellants have not been 


convicted of the offence.of causing death.” 


qu, ] UPPER BURMA RULINGS. 57 


From the extracts of the medical evidence given in the 
judgment of the Sessions Judge in that case, it was apparent 
that there were vety severe contusions on the body of the 
woman extending from the nape of the neck down to the thighs, 
and also ‘on both shoulder joints extending to the elbows, that 
there must have been a repeated and protracted beating which 
was dangerous to life and which might have caused death. 
The medical witness thought that the woman’s death was 
caused by severe shock produced by ‘the injuries sustained. 
Her heart was a little fatty and that might have accelerated 
death. The Accused were sentenced by the Sessions Judge to 
two years’ rigorous imprisonment which was reduced by the 
Judicial Commissioner for the reasons quoted in Po Kyaw’s 
case, to six months’ rigorous imprisonment. 

Mr. Burgess found that the beating was administered in 
- perfect good faith, but as he went on to say it was carried out 
to excess and no precautions were taken to guard against 
misadventure, it is.clear that he used the words “good faith” 
in some other sense than that with which they are used in the 
Indian Penal Code. As section 52 lays down that nothing is 
said to be done or believed in good faith which is done or 


believed without due care and attention, it seems obvious that. 


the beating carried out to excess without precautions to guard 
against misadventure, cannot have been administered in 
good faith. cn. : 

- Nor do I think that the finding of the Sessions Judge was 
‘necessarily endorsed by the Judicial Commissioner or can be 
‘accepted, in the absence of any reasons, as authority for hold- 
ing that where a number of persons inflict a beating upon a 
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woman -which in the ordinary course of nature is sufficient to 


cause death or which is likely to cause death, it can be 
assumed that there was no intention to cause death or to cause 
‘such injuries. Intention is a question of fact which must be 
decided upon the circumstances of each particular case. It 
may be a legal fiction as for instance where knowledge is 
presumed in the case of a person who is intoxicated and 
intention is the infererice drawn from such knowledge, or ‘it 
may be-proved by evidence of the particular circumstances in 
each case. , 
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It appears to te further that in considering :the question of 
sentence in the case referred to, Mr. Burgess, for whose 
‘opinion I in common with other Judges of this Court have a 
great respect did not deal with the whole aspect of the matter. 


Itis no doubt incontrovertible that there is no reason for 


punishing ignorance as ignorance, but. where a person is. 
convicted of a brutal crime of a kind repugnant to the natural 
instincts of mankind, it is necessary to pass a sentence which 
will punishsuch brutality even where it proceeds from ignorance, 
and I am not aware that any protest has ever been raised 
against the provisions .of the law under which persons who- 
have taken part in proceedings sanctionéd possibly by ignorance: 
but also by a belief in certain religious teachings, are subject 


‘to very severe penalties, e.g. in the case of suttee. 


It appears clear moreover that thesoccurrence of a case. in 
1917 even more brutal than that dealt with in Criminal Appeal 
No. 64 of 1893, goes to show that the punishment there 
considered appropriate, has not had the effect of putting a stop... 
to the practice complained of. 

The fact in the present case that the deveahertt woman. did: 
not consent to be beaten makes section 3044 ‘of the Indian 


Penal Code inapplicable. If there was no intention to cause 


death or knowledge that death would ensue, the appropriate 
section would appear to be section 325 of the Indian Penal Code. 
If there was, the question is whether section $02 or 304 applies. 

As to the Ist Appellant, he described himself as a Saya or 
Doctor, and it must therefore be presumed that he had some 
knowledge - however slight and empirical of the effects of 
violence upon human beings. The evidence goes to show that 
the deceased woman actually died while being beaten ; the. 
‘witnesses who went into the house as soon as the Appellants. 
had left it, found her dead. The evidence is that the woman 
-was kicked with the bare heel, beaten and slapped with the fist 
‘or open hand, and also that her feet and hands were joined ‘by 
a rope by which she was lifted from the grourid and dvopped,. 
Although the witnesses did not depose to this last treatment in 
the Committing Magistrate’s Court, it seems. unlikely that they 


‘can have invented it, ‘but whether. it took place or. ‘not it is. 


obvious from the medical evidence that the woman received. 
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‘injuries from which she could not possibly have recovered. 
She was a woman of 45 years of age or more, of weakly 
physique. The ordinary lay person looking at her would 
consider that she was somewhat weak. Her whole body and 
head. were covered with a mass of bruises. Death was due to 
internal haemorrhage and shock, and the Medical Officer said 
. that these were sufficient in the ordinary course of nature to 
cause the death of a normally healthy person. 

I think it is impossible to believe that the Ist Appellant did 
not know that the treatment to which this woman was subjected, 
was likely to cause her death. 

The question whether he intended to.cause such injuries ‘is 
not so easy to answer. Assuming that he did believe that she 
-was, possessed by an evil spirit; his primary intention no doubt 
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was. not to-cause the patient’s death but to drive the spirit out. : 


There is no -doubt that a belief in witchcraft is extremely 
common among Burmani, and it is difficult to imagine that if 
they. did not think that the treatment of Ma Chon was justified 
and that it would have the desired effect, the villagers would. 
not have interfered early in the proceedings. That they did 
not interfere is however no evidence ‘that the conduct of the 
Appellant was not unnecessarily brutal. 

Great stress has been laid by the learned Advocate who _ 
argued this appeal on the reply made by the Ist Appellant to. 
remonstrances, that. he was not beating the woman but was. 
beating the spirit and that the woman would not be marked by 
so much asascratch. But it appears to me that very much 
stronger evidence would be necessary to prove that the 
Appellant acted in the boné fide belief that the laws of nature 
would be suspended in this particular instance for his 


convenience. Itis necessary to assume a certain standard of 


common sense among all persons accused of committing 

_ crimes in the absence of'a plea or evidence of insanity or 
mental deficiency. 

But I do not think that it is necessary to convict the 

_ Appellant under section 302 of murder. He certainly had no. 
intention, as far as can be judged, to kill the deceased and the 

intention which may be inferred from knowledge, is not an 

intention. ‘hieh must necessarily be inferred in every case. Up 
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to a certain point-the -Appellant’s acts though in the circum- 
stances probably criminal, did not endanger life? and I do-not 
think that it is necessary to infer that because he went beyond 
that point, he intended to cause injuries which he knew to be 
likely to cause death. Each of the blows stritck by itself .was 
probably comparatively light, and the’ prevailing intention 
throughout would seem to have been to drive out the spirit. 
In any case the reasons given by the learned Sessions Hudite 
for passing the capital sentence, appear to me to be too remote 
to be sound, and it was pointed: out in Nea The Kiny KL OL. 
(2) that when the discretion as to: punishment ts vested in the 
Judge, it is his duty to exercise it- and not to compel the 


executive Government.to interfere’ by way of remission. 


The sentence of death’ may.appropriately be passed in cases | 
where for motives of revenge, anger-or the like aiperson causes 


‘death by such means as make it clear that it washis intention 


that his victim should ‘not escape. ; 

In the case of the 2nd and 3rd Appellants, the same remarks” 
apply with this qualification that they were probably acting 
under the:instructions and influence of the Ist Appellant and 
that they had not the same means as he had of judging of the 
effect of their acts. I think however that in treating the 
deceased woman as the evidence shows they. did treat her, the 
woman herself being elderly and weakly, they must have known 
that they were likely to cause death. 

The convictions and sentences are set aside, and in licu 
thereof, the Ist Appellant, Po Tha, is convicted of an offence 
punishable under section 304 of the Indian Penal Code second 
part, and Nga Po Tha is sentenced to undergo transportation 


_ for seven years. 


Nga Shwe Pyan and Nga Pyaing are convicted of an 
offence punishable under section 304 of the Indian Penal Code 


_second part, and sentenced to undergo two years’ rigorous 


imprisonment each. 
(2) U.B.R., 1910-13, 87. 
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Before L. H. Saunders, Lisq., (.C.8. 
MA TU anp aNoTHER vs. KUMAR GANGADHAR 
RAGLA, e7c. 
Mr. S. Vasudevan—for Appellants. 
Mr. D. Duét—for Respondent. 
Civil Procedure—24. 
Upper Burma Civil Courts Regulation—I5. 


Held—that an order passed under the provisions of section ‘24 of the 
Civil Procedure'Code read with section 15 of the Upper Burma Civil 
Courts Regulation was not a decree and that an order for costs passed as 
part of such an order was not appealable. 

I.L.R., 16 Bom., 676. 

—— 27 Mad., S41. 

——— 34 Cal., 878. 

The Respondent in the course of a suit against the Appel- 
- fants for an injunction, applied for a temporary. injuriction, and 

being dissatisfied with the progress made by the Court which 

‘was trying the suit, applied to the Divisional Court praying 


that the suit should be transferred-to the file of the District. 


Judge, and that the Divisional Judge should take upon his own 
file the application for a temporary injunction.. The Divisional 
J udge, without referring to, or noticing the latter application, 
transferred the suit to the file of ‘the District J udge and 
‘directed that the present. ‘Appellants who had opposed the 


application should pay the costs, fixed at Rs.50. Against this 


order requiring them to pay costs, the Defendants.appeal. 
A-preliminary objection is taken by the Respondents that 
an appeal does not lie against the order of the Divisional Judge: 
directing the Appellants. to pay costs. I think. there is no 
doubt that this view is correct. The Appeilants relied om 
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various Indian cases;,: among others Ranchordas Vithaldas vs« : 


Bhai Kasi (1) where it was held that, where the original Court 
_ has made an erroneous order for costs under a misapprehension 
of fact and law, an appeal lies from such order although the 


Appellant complains of nothing else but the order for costs so -- 


erroneously made. And. in other cases, eg., Kuppuswamy 
Chetty vs. Zamindar of Kalahasti 2) and Dildar Ali Khan 


"VS. Bhawani Sahai Singh (3), it was held that an appeal may 


(1) LLLaR., 16 Bom., 676. (2) LL.R., 27 Mad., $41. 
(3) LL.R., 34 cal, 878. - ' 
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be entertained ona question of costs only, when a matter of 
principle is involved since costs are awarded in the exercise of 
the discretion of the Judge with reference to general principles. 

. But it does not appear to me that any of Utese cases are 
authority for holding that where there is:no appealable decree 
the Court may entertain an appeal on 2 question of costs. Tn 
each of the Indian cases:which I have referred to, there wits an 
appealable decree and the appeal was entertained as cygtiist 
that part of the decree which dealt with costs. Here the order 
of the Divisional Judge was an order passed under the pro- 
visions of section 24 of the Code of Civil Procedure read with 
section 15 of the Upper Burma Civil Courts Regulation, and 


_ the order was not a decree and was not appealable: No 


appeal therefore ee 


Before L. H. Saunders, Esq., 1.08. 


MAUNG POU anp one v. MAUNG KYAW: 


Mr. L. KK. Mitter—for Applicants. 
Mr: C.G.S. Pillay—for fae ee 


‘Civil Procedure—O. IX, r. 5. 
Held —that, whereas in a suit against a debtor and his surety for 


money lent the mere omission of the Plaintiff to pursue his suit against 


’ one of the Defendants with the result that that Defendant’s. name is struck 


off and the suit dismissed against him under O. 1X, r. 5, docs not discharge 
the surety, provided the suit be still, intime against the principal, where | 
the Plaintiff expressly waived his claim against the principal debtor und 
informed the Court that he would obtain deerees against the surety only, it 
was an act or omission the legal consequence of which was to discharge the 
. principal’ debtor within the .meaning of section 134 and therefore the 
Plaintiff had no further right: of suit against the principal debtor and could 
not recover from the surety. 
1 L.B.R,, 150. 
ILL.R., 89 Bom., 52. 
Burma Law Times, VI, 62. 


The Plaintiffs sued to recover the price of goods sold. The 
2nd Defendant was the principal debtor and the Ist Defendant 
was the surety. The Plaintiffs were unabletoserve the 2nd. 
Defendant,they applied that he should be dismissed from the suit 
and proceeded against the surety. They obtained a decree in 
the Court of first instance which was reversed in. appeal on 
the ground that, the principal. debtor having been discharged 
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by the creditor, the creditor could not recover from the surety. 

Against this the Plaintiffs now come to this Court in revi- 
sion on the ground that the ruling relied upon by.the Lower 
Appellate Court was not sound law. The Lower Appellate 
Court referred to Maung Pyo Tha v. Ko Min Byu (1). 

It is urged that the Defendant did not abandon hia claim 
or waive his claim against the principal debtor but that it should 
be taken that he was unable to ascertain the principal debtor’s 
residence and that the order of the Court was passed under 
O. IX, r. 5, of the Code of Civil Procedure, and various Indian 
rulings of which Nathabhai Tricamlal v. Ranch Hodlah Ramji 
(2) is the latest are relied upon. In that suit it was held that 
there was some difficulty in serving the ist Defendant whose 
name was struck out; as a year had not elapsed, presumably 
this was done if not at the request atleast with the consent, 
of the Plaintiff, and that the striking off of the Ist Defendant's 
name was a procedure under O IX, r.5, rather than O. XXIII, 
rl. It was said that “all the authorities in all the Courts of 
India. who have had this question under consideration are in 
agreement that the mere omission of the Plaintiffto pursue 
his suit against one of the Defendants with the result that 
Defendant’s name is struck off and the suit dismissed against 


him under O. IX,: r. 5, does not discharge the surety, provided. 


the suit be still in time against the principal.” 


_ The terms of O. IX, r. 5, of the Code of Civil Procedure are. 
as follows :—“ Where, after a summons has been issued to the. 


Defendant, or to one of several Defendants, and returned 
unserved, the Plaintiff fails for a period of one year from the 
date of the return made to the Court by the officer ordinarily. 
certifying to the Court returns made by the serving officers, to 
apply for the issue of a fresh summons and to satisfy the 
‘Court that he has used his best endeavours to discover the 
. residence of the Defendant who has not been served or that such 
Defendant is avoiding service of process, the Court may make 
an order that the suit be dismissed as against such Defendant.” 
And clause 2 lays down that in such a case the Plaintiff may, 
subject to the law of limitation, bring a fresh suit. 


(1) I. L.B.R, 150. (2) 1.L.R., 39 Bom., 52. 
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I am at a loss to understand how.a Court can be said to be 
adopting a procedure under this section which expressly cuables 
it to take-certain action after the period of one year when it 
takes that action before the expiry of the year. But assuming 
the view taken in the Bombay case to be correct, it would 
appear that there the Court struck the tst Defendant's Paine 
off without any application in that behalf by the Plaintiff. [a 
the Lower Burma case ‘relied upon by: the Lower Appellate 
Court it was pointed out that in the Indian cases there referred 
to the Plaintiff did not, by his own act, relinquish his claim, 


‘whereas in that case he expressly waived his claim against the 


principal, and the same distinction was drawn in the case of 
F. G. Williams v. T. King (8);..where the Plaintiff's Advocate 
told the Judge that his principal debtor had abscondéd, he: 
would waive claim against the principal and would obtain 
decrees against the sureties. [ think that that distinction is 
sound. In the present case the. diary shows that the Plaintiff 
informed the Court distinctly that he waived his claim sayainat 
the principal debtor. The Burmese words are ooqardeu 243105 
LoospscGacg§ood qn corEsagSoocooraS ofoora09§ agoSaoehu ‘This 
entry in the diary was made on the 26th February 1916, the 
suit having been filed on the 8th January 1916. I am. of 
opinion that this amounted to much more than mere forbear. 
ance within the meaning of section 137 of the [ndian Contract 
Act. It was an act or omission the legal consequeAce of which 
was to discharge the principal debtor within the meaning of 
section 134, for it was a distinct waiver of the Plaintiff's claim _ 
against the principal debtor and the Plaintiff had no further 


_right of suit against the principal debtor. 


There are no grounds for interference on the facta, and 
this application must be dismissed with costs. 
: (3) Burma Law Times, VI, 62. 
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Before L. H. Saunders, Esq., I.C.S. 


MAUNG SHWE DAING anp MA NGWE NU v. 
MA THET SU. 
Mr. Sex Wa—for Appellants. 
Mr. J. C. Chatterjee—for Respondent. 


Pointed out that an easement of necessity cannot arise in any other way 
than‘on severance of tenements. Facts necessary to prove right-of-way by 


easement, ‘ 
4 L.B.R., 246. 2 L.B.R., 134, 


The Plaintiffs suit was for the removal of an obstruction 
from a right-of-way which she claimed across the Defendants’ 
betel garden to her own betel garden. She alleged that this 


road had been used by herself and her servants for more than - 


20 years and that ithad been closed a few months prior to the 
institution of the suit. The Defendants denied that there was 


any such right-of-way, they said that the Plaintiff had used the . 


path occasionally with their permission. Only one issue was. 
framed. Has the Plaintiff been using the way in dispute over 


20 years. continually ? The first Court found that the Plaintiff - 


had failed to prove that she had used this right-of-way for 20 
years and dismissed the suit. The Lower Appellate Court 
agreed with the first Court on the evidence, but held that it was 
necessary for the Piaintiff to. go through the Defendants’ garden 


and that therefore she was entitled to a decree upon the ground. 


that the easement claimed was an easement of necessity. It 


was pointed out in the case of [Po Kin v. Maung Hla (1) that - 


an easement of necessity cannot arise in any other way than on 
severance of tenements. There was here no allegation of any 
such severance. The Defendants’ holding was distinct from the 
. Plaintiff’s and although they adjoined there was no suggestion 
. that they had ever belonged to the same owner, and they 
appear to have been bought by the Plaintiff and the Defendants. 
respectively at different times. The only question was whether 
the Plaintiff had made out that she had peaceably and openly 
enjoyed the right to go through the Defendants’ garden as an, 
easement for 20 years up to a date within two years of suit. 
As to.the latter. point there seems to be no doubt that the. 
ebstruction had only been put up a few months before the suits: 
i (1) 4 L.B.R.y page 246, ‘ 
5 
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Neither of the Courts below appear to have had'a clear idea of 
the distinction between a private and public right-of-way. The 
First Court said the using of a public way is a very prominent 
matter and there should certainly be more witnesses who knew 
about it. The District Court said that the Defendant .con- 


‘tended that the way in dispute was not a public right-of-way. 


The distinction between private and public rights-of-way and 
the remedies allowed in each case respectively was. explained at 
lensthin Maung Tha Zanv.U San Win(2). I think it is possi- 
bie that the Plaintiff herself had not a very clear idea as to 


‘whether she claimed the right-of-way as a private right-of-way or 
‘a public way since several of her witnesses deposed to having 


used the path themselves, apparently on their own account and 
not on account of the Plaintiff. But apart from any question 
whether the Plaintiff sustained any special damage by the 
closing of the footpath Iam of opinion that whether the path 
was claimed as a private or public way the evidence of the. 
Plaintiff did not prove her.case. She said herself that she had 
been in: possession of her.garden to which the path ‘gave access. 
for over 20 years. There is no other evidence to prove that 
she ‘had been-in possession of the garden for over 20 years. Ma 
Thet Pon sold a portion of it to the Plaintiff 16 yearsago. The 
other portion was sold at some earlier date not specified. Ma 
Newe said she had once been over the path 20 years ago going 
to Ma Thet Su’s garden to pick betel leaves. Ma Thet Pon said 
she had used the path for I8 years up to a date 16 years ago. 
but had not been there since. .Maung Le Yauk used the way in. 
dispute 14 or 15 years ago -but he also says that there was. 
another way which had been closed three years ago. Maung Aw 
Za said that he had been using the way in dispute for the last | 
18 years and ‘that there was no other way to Ma Thet Su’s 
garden, thus apparently contradicting Maung Le Yauk who says. 
up ‘to three years.ago there was another way. He also said that 
the way-was fenced-on both sides. This does not appear to be 
consistent with the rest of the evidence which ‘shows. ‘that. the. 
path was closed because. the ‘Defendants’ betel eaves were: 
destroyed by the Plaintiff going through ‘them. The Revenue 
Surveyor said that there was no-road'i in ‘dispute.in September: 
(2)2 L.BAR., page 134. 
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1916. I think thatthe evidence was clearly insufficient to prove 
that the Plaintiff had been using the road through the Defen- 
dants’ garden as of right, ie, in the exercise of a right 
claimed against the will of the person over whose property it 
was sought to be exercised for more than 20 years, nor does it 
show that the public used this road. In either case agreeing 
with the Courts below I ani of opinion that more and more con- 
vincing evidence should have been available and should have 
been produced. This being so the appeal must be allowed -and 
the Plaintiff’s suit must be dismissed with costs throughout. 


Before L. H. Saunders, Esq., 1.0.8. 


MAUNG PO LUN »v. MA NYEIN BON. 
Mr. D. Dutt—for Appellant. Mr. S. Vasudevan—for Respondent. 
Civil Procedure—13. 
Damages—Malice. 


Held—that: before an action for damages for malicious prosecution 
can be sustained it is not riecessary that the plaintiff should have been 


formally acquitted, but something more than an inference from the general — 


circumstances of the criminal case is necessary and it must be definitely 
proved cither that there was malice, or that there was such a wilfully false 
statement to the police as would justify an inference of malice. 

I.L.R.,.6 Bom., 376. 

Civil Second Appeal No. 28 of 1916 (not published). 

The Appellant sued the Defendant for damages for malici- 
‘ous prosecution and obtained a decree in the First Court which 
was reversed in -appeal. He now comes to this Court in 
second appeal under section 13 of the Upper Burma Civil 


Courts Regulation. The facts which it was necessary to prove — 


were correctly set out in the judgment of the Lower Appellate: 
Court but I think the Judge was wrong in holding that a suit: 
would not lie because the Appellant had been merely. 
discharged. and not acquitted and because the original charge 
having been for-theft, proceedings had subsequently been taker 
upon the samé facts for mischief and criminal trespass. The 
case-of Venu v. Coorya Narayat (1) lis authority for the. view. 


that the discharge of an accused person.is such a termina- ° 


tion:of the prosecution.as entitles the: accused to-maintain an 
action for malicious ‘prosecution. ‘T-think itis clear that.ne 
(1) LLL.R.,.6 Bom, ip. 376. - 
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general distinction between a discharge and an acquittal can be 
drawn, and that a person cannot be débarred from obtaining a 
remedy for malicious prosecution because the facts alleged 
-have possibly been'so. obviously false that a charge could not. 
be sustained: against the Plaintiff. The Appellant chose to 
proceed to-trial without placing on the record the actual 
complaint upon which his prosecution was based, and though 
it may be possible to infer from the evidence which was upon 


the record that the prosecution was made without : reasonable 
- and. probable cause I do not consider it possible to make the 


further inference that it was a malicious prosecution. ‘In the > 
case of Maung. Po Nyein v. Maung Kyaw. Gaung,. (2): which 
has been referred to by the learned Advocate for the Appellant, 
the. judgment of the Privy Council.in Pandit Gaja Pershad 
Tewari v. Sardar Bhagat Singh was quoted in which their 
Lordships commented upon the principle laid down by the - 
High Court of Madras, that, as.the prosecution of the Plaintiff 


‘had been instituted by the police, the Defendant was not liable 


merely because he had given the information on which’ they 


chad acted; and their: Lordships, while agreeing with this prin- a 


ciple, if properly understood, pointed out that it was not of 
universal application, and that if a complainant does not. go 
beyond giving what he believes to be.correct information to: 
the police and ‘the police without further interference on his 
part think fit to prosecute it would be improper to make him 


“responsible in damages for the failure of the prosecution. But 


if the charge is false to the knowledge of the complainant, if he . 
misleads the police by bringing suborned witnesses to support 
it, if ‘he influences the police to assist him by sending an 
innocent man for trial before the Magistrate it- would be 
equally improper to allow him to escape liability because the 


-prosecution has not technically been conducted by him. I 


think that. before an action for damages could: be sustained 

something more than an inference from the general circum- 

stances of the criminal case is necessary and -it must be 

definitely proved either that:there-was malice, which has-not- - 

been proved in this case,.or that there was such a wilfully 

false statement to the police.as would justify an inference of 
(2) Civil Second Appeal No. 28 of 1916. 
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malice. Since the Plaintiff failed to prove what it was that 
the Defendant alleged to the police, his appeal was in my 
opinion rightly dismissed and this appea! must be dismissed 


with costs. 


Before L. H. Saunders, Esq., LCS. 


MANIK CHAND v. RAI BAHADUR GIRIDHARILAL By 
HIS AGENT GoPAL DAs. 
Mr. K. Bonerjee—for Appellant. 
Mr. L. K. Mitter—for Respondent. 


Contract—24G. 
Allegations of fraud must be specific and not general and the facts 
constituting the fraud or from which it is to be inferred must be clearly 


indicated. ° 
Where two persons combine their money or skill in an undertaking with 
an agreement te share profits and losses such an agreement is in fact a 


partnership. 
IL.L.R., 4 AIL, 74. 

Plaintiff-Respondent having obtained a decree against one 
Bura Ram sought to execute that decree by attaching certain 
sums of money payable to his judgment-debtor by the Public 
Works Department in respect of a contract held by Bura Ram. 

..Manik Chand thereupon applied for removal of the attachment 
on the ground that the monies belonged to a partnership 
between him and Bura Ram. He was successful and the 

_decree-holder has now brought this suit to obtain a declaration 
that the Plaintiff was entitled to attach these sums and he also 
sought to recover the costs which he had to pay in defending 

..the application for removal of the attachment. He has been 

successful in. both the Courts below and the Defendant now 

comes to this Court in second appeal under section 100 of the 

Civil Procedure Code. It was. the Plaintiffs’ case that the 

partnership deed on which the Defendant rested his claim was 

not genuine but was fraudulently set up as a cloak to defeat 

’ the claims of the creditors of Bura Ram. The Plaintiff further 

alleged in his plaint that even supposing that the deed was 

genuine it does not constitute Bura Ram and the Defendant 
partners, and that no consideration was given by the Defen- 
dant to Bura Ram in respect. of the partnership deed. Only 
one issue was framed upon these allegations (1) whether the 
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contract of partnership between Defendant and Bura Ram is 


fraudulent or not? Both the Courts below held: that the con- 


_ tract.was fraudulent and it is a:ground of appeal that in doing 
so the Courts were wrong. There can be no doubt that allega- 
tions of fraud must be specific. It is very difficult here. to 


gather either from the plaint or from the judgments of the 
Courts below in what the fraud is alleged to have consisted. 
The. allegations. of fraud and ‘absence of consideration are 
distinct.in the plaint. It is possible that the Plaintiff meant to 
allege absence of consideration as a ground for his: allegation 
of fraud. . But-if so he should not have left this matter in. doubt. 
and the issue should have been ‘more definite. The findings of 
both Courts below are equally vague. The first Court said, 
after summarising the evidence “ Bura Ram admitted that. 
he was indebted in about Rs. 2,200 to three persons,'and accord- 
ing to his own showing he was in a position of great embar- 
rassment at the time when the partnership deed was executed. 
I think the circumstances.of the partnership are such.as to raise 
a strong presumption of ‘fraud and it is incumbent. on the 
Defendant to prove that the. partnership was a bond fide con- 
tract.” It held. that the alleged partnership was not bond fide — 
and was merely tie creation’of a trust'for the benefit of Bura | 
Ram.. The meaning of this is not explained. The J udge of the 
Lower Appellate Court merély repeated what the J udge of the 
first Court had said. The Judge of the first Court had com- 
mented on certain contradictions i in the evidence. But the only 
important point which appears-to have any bearing upon the 
question. of fraud is the remark that Manik Chand did not: ask 
him, .that is: Bura Ram, about the amount of work done or 
money spent on it when the partnership deed was executed. 
The Judge of the Lower Appellate Court also commented.on — 
certain contradictions and says that Lakki Ram contradicted 
his former statement.made in Civil Miscellaneous Case No. 4.0f 
1916. But.the former statement was never put to this witness 
nor fate ‘it appear that it was put in evidence and the Provi- 
with. : As to the other cAnteadiotdne it Gees not appear to me. 
that they were important. Manik Chand had evidently some 
interest in common: with his father Lakki Ram. and it would 
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Ram. But there is no finding by either of the Lower Courts 
that the money was not paid nor can I infer from the judg- 


ments that this was their opinion. ‘The Plaintiff-Respondent. 
chose to call Manik Chand and his father, Lakki Ram, as his . 


witnesses and he clearly cannot obtain a decree upon the ground 


’ that the evidence of ‘these persons ‘proves. the exact contrary | 
of what: they stated. The fact that Bura Ram: was: heavily: 


- indebted is not by itself sufficient ground for drawing an infer- 
_ ence of fraud. He had obtained a contract which he presum- 


ably. ‘expected to be lucrative, but. he was evidently. not in.a- 
position to carry. it ott with his: ow monies. ‘He had therefore * 
to apply-to some one to finance. him. ‘The Plaintiff's own wit- 
"nesses have deposed that this financial assistance was given in. 
_ ‘the form of advances which were further secured by promis- % 
, sory notes, one of which has been repaid. If the Courts below: 
thought that .the whole of this evidence. was false and that no. 
' such advance: had been made, they: should certainly have said . 
It is true that the : 
- document itself contained a clause that no 6ne shall have any .. 
| claim. on the monies payable to Bura Ram upon the.contract - 
for Bura Ram’s debts, but ‘no fraud can be inferred from this 
 ¢lause which is not. referred to by the Courts below. So far as - 


- $0-and given their reasons for so holding. | 


the Executive Engineer’ s cheques, form part of the property of 
-. the partnership, if there was'a.partnership, they were protected 


- by O. 21 r. 49 of the Civil Procedure Code and no further. ; 


- Obviously no one would have. advanced“ money to Bura Ram 
_ if the whole of his chance of getting it back could be: forestalled. 


by other creditors, : and it. was therefore reasonable that the. 


’ person ‘who provided:the money should insist upon. being made 


“.& partner. 


the J Wigs of the. Lower Appellate Court referred to section: 


Ido hot ‘think. there are sufficient grounds for. 
" jmputing fraud to Defendant .and:in drawing an unjustifiable: 
. inference from the facts. it appears to me ‘that ‘the Courts below:.: 
have committed an.error of law. It. was urged by: the. Plaintiff= 2 
Respondent in, his:plaint that the document which. purported. 
“to be an instrument of partnership did not: in fact consti-. 
tute Bura Ram and ‘the Defendant partners, - No issue was 
framed upon this point, nor was any decision arrived at. But* 


seem that the money advanced actually belonged to. Lakki- f eee 
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240 of the Contract Act and held that there was nothing but 
'. an agreement by which the Defendant-Appellant undertook 
-. to advance monies to be remunerated by a share of the profits. 


This however is not correct since clause 4 of the agreement set. 
out that any profits or losses were to be shared equally. It is. 
true that in Bhaggu Lal v. DeGruyther (1) it was held that a 
very similar agreement did not constitute a partnership. But 


'. T.am bound to say that the reasons given for that: conclusion 


appear to me to be very doubtful. It was held there that there 


_ was no combination of property, for the property such as it was, 


was the Government contract. - This appears.to lose sight of the . 


fact that money is also property and, as the capital -of a part- 


nership, probably forms one of.the most important items in its. 


property. ‘There was also an’ agreement in the contract, which 
_ was set out at-full length, by which the parties undertook that 


“ whatever sum seems requisite to pay on the business. shall . 
be Jaid out in consultation between the two partners, and | 


. neither shall be at liberty to incur such outlay without the con- __ 
sent of the other.” But whether that decision be correct .or 


not it appears-to me. that the agreement to share losses.is cone. 


: -clusive in this case that if the agreement was-genuine it was in. 


fact. an agreement of partnership. In Lindley on Partnership, q 


' 8th edition, ' page . 48, it if explained. that an agreement. to: 
share profit. and loss in ‘the sense of making good the losses, - 


if any are ‘sustained, may be said to be the type of a 
partnership contract ; and ag gain, that unless the word partner: 


is to ‘be deprived of all definite meaning, its proper application 
_ to persons who share profits and losses, in the sense. referred’ 
. to‘can hardly be questioned.. The agreement to share losses: 


clearly took .the agreement in question outside the scope- 
of section 240 of the Contract. Act. Tam of opinion that: , 


both the Courts below have drawn incorrect inferences from: _ 


the evidence and that this appeal must be allowed and the: . 


’ Plaintiffs’ suit must be dismissed with. costs throughout. 


(i) LL.R, 4 All, p. 74.” 


m.] UPPER BURMA RULINGS. 73 


Before B. H. Heald, Esq., [.C.S. 


C.V.C.T.N. NACHIAPPA CHETTY v. MAUNG PE. 
Messrs. Prilay and Pershad—for Petitioner. 
Mr. Dutt—for Respondent. 
Limitation—15. 

. Held,—that stay of execution in respect of part of a decree is sufficient 

to warrant exclusion of time under this section. - 
ILL.R., 26 Mad., 780. 
20, Indian Cases, 439. 

On the 13th of May 1909 petitioner ere for execution of 
a decree which he held against Respondent. 

Execution of that decree, in respect of one of the lands: 
against which execution was claimed, was stayed by order of 
the Court from the 24th of PeeG 1909 tothe 81st of August 
1910. 

_ On the 14th of May 1913 petitioner applied for execution by 
the arrest of Respondent. Respondent was served with notice 
but failed. to appear and petitioner took no further action at 
that time. ; 

Oni the 9th of March 1915 petitioner applied for transfer of 


Ciust 
Miscellaneous 
No. 62 of 


1917. 
25th Marck 
1918, 


‘the decree to another Court for execution and the decree was 


transferred but execution was not effected. 
On the 5th of January 1916 petitioner again applied Ge 
transfer of the decree and Respondent set up the defence that 


execution was time-barred because more than three years had - 


elapsed between the applications of the 13th of May 1909 and’ 


the 14th of May 1913. 
The District Court missed the point of: this defence, and 


found that the application of ‘the 5th of January 1916 was with- 
in time because the application of the 14th of May 1913 was a 
step in aid of execution. 

‘Respondent appealed to this Court, which held that the 
application of the 14th of May 1913 was time-barred because it 
was. made more than three years after the application of the 
13th of May 1909. 

I am now asked to review that decision on the ground that 

_the period between the 24th of June 1909 and the 31st of August 
1910, during which execution was stayed by order of the Court, 
ought, under section 15 of the Limitation Act, to have been 


©.V.C.T.N.. 
_Nacutarra 
“GREtRY 


Mavne Pr. 
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excluded in computing the period of three years from the 13th 
of May 1909 alldwed by Article 182 for the apaiiostion: of the 
14th of May 1913. 

I have heard Counsel on both sides and I am: of Opinion that 
this contention is correct. 

Respondent’s learned Advocate suggests that a partial. stay 
of execution, such as occurred in this case, cannot: be -reyarded 


‘asa “stay of execution ” within the meaning of section 15 of. 


_ the Act, but he has cited no authority to this effect, : 


In the case of Rungiah Gounder v. Nangappa Row (1), 
decided before the amendment of section 15 of the Limitation 
Act, the learned Judges of the Madras’ High Court said, “ It is 
only reasonable and proper that.in computing. the. euid of . 
limitation prescribed for an’ application for execution. of a 
decree, the time durihg which ‘the.e execution of the: decree or a 


- portion of it has been stayed’. . . should be excluded” and 


that view seems to have been. adopted by the Legislature i in the 


: amendment of section 15.of the Act. 


The case of Lal Gobind Nath ». ‘Bhikar’ ‘Sahui: @). has | 


" sbeen cited as an authority for. the’ proposition that “a stay of 
_ execution against one judgment-debtor gave the. decree-holder ; 


' the benefit of section 15 as against. the. other judgment-debtors 


: also ” but an examination of the judgment shows. that. it is not 


:SO, and I have beén unable to. find-any case in which’ the ques- 


. tion whether or not a partial stay of execution is. sufficient to . 


ive rise to the operation of section 15 of the. Liinitation Act _ 


has been decided. 
‘Section: 15 says that “in computing the period of ihitltation . 


prescribed for any application for the. execution of. a decree the - 


execution of which has been stayéd byi inj junction or: order. nt 
the time of the continuance of the injunction or. order. ‘shall be 


. excluded,” and the question which I aye to decide i is. whether 
in this particular case execution was “stayed”. _within the 


meaning of that section. The: section itself does’ not. say that 

execution must have been wholly: stayed, and.-I do. not think | 

that I should be justified i in reading into the section more than 

at actually says. There can be ‘no doubt that in’ “the: present 

case execution was stayed although it .was stayed only in 
(1) LL.R., 26 Madras, 780, © . (2): 20. Indian Cases, 439. 
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respect of one particular plot of land and not in respect of any 
other form of execution which might be open to the decree- 
holder, and as I can find no authority or reason for holding that 
the section ought to be construed so as to excltide such a case 
from the benefit of its provisions, .I hold that in the present case 
the period of such stay, namely the period between the 24th of 
- June 1909 and the 31st of August 4910, ought to have been 
excluded..in computing the period. of limitation allowed by 
' Article 182 for the application of the 14th of May 1913. 


C.V.G:T.N, 

NACHTAPPA 

- CHETTY 
ea «A on 


MAUNG Pg. 


If that périod be excluded, that application was filed well . . 


within three years after the application of the 13th of May 1909 © 


and. was within ti me, and if the application of the 14th of May 
1913 was in time so also were those of the-9th of March 1915 
and the 5th of January 1916. 

It follows that the decision of this Court in 1 Civil Appeal 
No. 7 of 1917 was wrong. That decision is therefore set aside 
and the Respondent’s appeal is dismissed with-costs. 


Respondent will pay petitiorier’s costs in’ respect of the.: 


present. proceedings : advocate’s fee to be one-gold mohur. - 


Before B. H. Heald, Esq., LC.S. 


MAUNG NYSIN, A MINOR BY HIS GUARDIAN MAUNG PAINE 


» v. MA MYIN, a MINOR BY HER NEXT FRIEND: Ma. News. 
Mr. Dutt—for Appelfant: 
Mr. Mitter—for- mieappptiea 
Buddhist Law—Marriage. 

Held,—that a Burmese Buddhist youth'can make a valid promise of 
marriage at any time after he is physically competent for marriage and that 
he can be sued for damages for breach of such promise although he is under 
18 years of age. 

1 U.B.R., 1907—09, Contract 5. 
U.B.R., 1897—01, I, 197. 
Ma: Myin sued Maung Nyein to recover Rs. 30 as damages 
‘for breach of promise of marriage. 
‘Both parties were minors for the purposes of Order 32 of 
the Code of Civil Procedure and the suit was irregularly insti- 
_tuted, but the mistakes have now been corrected. 
The trial Court, holding that Ma Myin proved that Maung 
-Nyein promised to marry her and broke his promise, gave her 
a decree for Rs, 30. 
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Maung Nyein appealed, but the Lower Appellate Court saw 
no reason to disagree with the view taken by the trial Court 
and dismissed the appeal. 

Maung Nyein now comes to this Court in second appeal on 


the ground that, being a minor, he could not make a. valid 


promise of marriage. 

The ideas underlying this defence are—- 

(1) that breach of promise of marriage is a matter of 
contract, and 

(2) that a person. who is minor under the Indian Majority 
Act cannot make a valid promise of marriage. 

But it has been pointed out in this Court in the case eof Kan 
‘Gaung v..Ma Hla Chok (1)that “Marriage under Buddhist - 
Law is not wholly a matter of contract” and that “a suit for 
damages for breach of promise will be maintainable (apart 
from the Law of Contract) if the Buddhist Law authorises 
compensation in such aicase.” 

It was further held in the same case that breach of a 
promise of marriage isa matter of marriage, and the Majority 
Act lays down in section 2 that nothing contained in that Act 
shall affect the capacity of any person to act in matters of 
marriage. 

The defence based on minority must therefore fail pee 
it can be shown that under the Burmese Buddhist Law of 
marriage the Appellant was debarred by his youth from making. 


-a valid promise of marriage. 


No provision of Burmese Buddhist Law which prevents a 
youth of marriageable age from making a valid eels of 
marriage has been brought to my notice. 

Section 33 of the Digest (Volume II) fixes 16 as the age 
before which parents should give their children in marriage 
and provides that a girl, if still unmarried.on attaining the age 
of 20, may marry the man of her choice, whether her parents. 
approve or not. This provision suggests the inference that up 
to the.age of 20.a girl cannot. marry without. her. parents” 
consent, but there is no similar proviso or inference in the 
case of a boy, and even in the case of a a the rule i is subject 
to exception. 

(1) I U.B.R., 1907-09, Contract, 5. 
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In the primitive: stages. of. ‘Baenieds Buddhist Law the 
consent of the parents of both: parties was. doubtless necessary, 


whatever the age of the: Pabticsy, 80. dong as they. were 4 





unmarried. 


Thus the “ scatiniiar Sonik, @ “Wharemattidt ‘cited in 
section 35 of the Digest. (Volume ID says that, where. the * 
parties are freeborn, marriage is: invalid « uriless the patents on: 


both sides approve: 





But various exceptions. fo. ‘this rule appear in the Dham- : 


mathats themselves. - 


I have already referred to: thie adaption. in the c case: of.an_ 


unmarried girl of over 20 yeaics of “age, » mentioned i in section. 33 
of the Digest. 


Section 149 of the. Digest Wolume: ri says. that if'a youth 


anda maid have clandestine: intercourse,. the parents of the 
youth cannot object:to: their. marriage... 





Section 99 says that if- the. girl’s: parents connive at igtinans ; 
between their daughter . and: -her suitor in. their house” they 





cannot refuse their consent to: ‘thé marriag + 


Section 147 allows: even: a: girl: -under. 20: years of age to. 
‘contract a valid marriage against the wishes of her parents if . 
she has eloped with her: suitor three. times, and. section 313° 
(Volume I) expressly recoghises marriages contracted without 


“parental consent. 


It would seem therefore’ that” ‘even tlie! compilers of the: 
later Dhammathats recognised the practical impossibility of | 
preventing children from following their own. desires, and it is. 
notable that not a single authority. lays down’ a limit of age up - 
to which the approval .of the: youth’s' parents: is nécessary and . 
at such consent is - 







that the only Dhammathat: which | Ss. 
necessary at all is the. archaic. Manussi 
The Dhammathats. say, 3 i 
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it seems reasonable to:suppose that a youth who is ordinarily 
much less under control should be released much earlier, and 
there can be no doubt that as a matter of fact Burmese 
Buddhist boys who are of age to marry do habitually marry 
the girl of their choice without any fread to their parents” 
wishes. 

I find'therefore that there is nnttdrue? in Runmese Buddhist. 
Law to prevent a youth from contracting a valid marriage with- 
out his parents’ coisent at any time-after he is physically’ 
competent for marriage. 

But if he can make a valid marriage, there seems to ie no: 
reason why he should not‘be able’ to make-a valid promise of- 
marriage and I have no hesitation in holding that he can. 

The authorities.cited in the case of Kan Gaung v. Mi Hla 
Chok leave no room for doubt that Burmese Buddhist'Law does. 
provide for the payment of compensation by the defaulting © 
suitor in cases of breach of promise.of marriage, and for the 
reasons given above I hold that the so-called!“ minority ” of 
the youth is no defence to a suit for such compensation, since 
the only age of minority recognised by Burmese Buddhist Law 
in matters of marriage: ‘is, in the case of a boy, the age belogr 


- which he is physically incompetent to. marry. 


I know no reason in law why such a suit as the present 
should not be brought against a minor. so long as it is brought 
in the manner prescribed in Order 32 of the Code, and there is. 
nothing in law to prevent a personal decree being given ree 
a «minor for compensation. in such’a suit. 

‘Thold therefore that Maung Nyein, although he was under: 


‘ the. age of 18 when he made the promise of marriage, is. 


personally liable to pay compensation for his breach of that 


‘promise and that his appeal, on the ground that his minority 


invalidated his promise, fails. 
I have already dealt with hisother grounds of appeal in my 


earlier order in this case, and have held that they are of fio: 
avail and therefore I dismiss the appeal with costs; 
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Before L. H. Saunders, Hsq., 1.C.S. 
MAUNG THA AND ANOTHER v. MA PYU AND TWO OTHERS. 


Mr. L.. K. Mitter—for Appellants. 
Mr. L. N. Pershad—for Respondents. 

Limitation—165, 181. 

Civil Procedure-Code —O. XXI, rr. 100, 10i—Section 47. 

Where the interpretation sought to be put upon the words of the 
Limitation Act is arrived at by implication and by reference, the Court 
ought not to adopt a construction which has a restricting and penalising 
operation unless it is driven to do so by the irresistible force of language. 


An.application by a judgment-debtor alleging that land in excess of 


what is affected by the decree has been made over by the Court is. 
governed by Article 181 and not by Articie 165 of the Limitation Act. 


I.L.R., 25 AH., 343. 
— 21 Mad., 494. 
—— 38All., 339. 


The Respondents, having obtained a decree for redemption 
ofa usufructuary mortgage, paid the money into-Court and_the: 
mortgaged land was made over to them on the 5th of January 
1916 by the Bailiff of the Subdivisional Court. -On the 20th of 
May 1916 the judgment-debtors filed an application in the 
Subdivisional Court alleging that the land made over by the: 


Bailiff was very much in excess of the land affected by the - 


decree. The Judge dismissed the application on the ground. 
that Article 165 of the First Schedule of the Limitation Act 
applied and that, more than 30 days having elapsed since the: 
judgment-debtors had been dispossessed, the application must 
fail. The Lower Appellate Court:confirmed this decision and 
the judgment-debtors now come to this Court in second appeal. 
There is no doubt that the cases relied upon by the Lower: 
Appellate Court were authority for the view taken by it. In. 
both Har Din Singh v. Luchman Singh (1) and Ratnam 
Ayyar v. Krishna Doss Vital Doss (2) it was held that an 
application by a judgment-debtor who had been dispossessed of 
immoveable property and disputed the right of the decree-- 
holder to be put into possession was included in the terms of 
Article 165 as well as an application by a third -person: 
dispossessed. This view appears to have been generally enter-- 
tained .until February 1916 when it was expressly dissented: 
from in the case of Abdul Karim. Islamin-Nissa Bee Bee(3).. 


- (1) LL,R., 25 All., 343. (2) ILL.R., 21 Mad., 494. 
(3) ILL.R., 38 All., 339. 
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It appears to me that the reasoning on which this latter decision 
is based is sound. The Judges said that in a technical matter 
of this kind where the language relied upon does not in express 
terms cover the case it is of the highest importance to realize 
the position of the parties and the context in which the language 
‘is used. Where the interpretation sought to be put upon the 
words is arrived at by implication and by reference the Court 
ought not to adopt a construction which has a restricting and 
penalising operation unless it is driven to do so by the irresis- 
tible force of language. It was:pointed out that, in the case of 
aperson who was nota party to the suit the decree in which 
was being executed, an alternative remedy was open, since 
such person could apply either under Order 21, Rules 100 and 
101, or could bring a suit within 12 years. If he adopted the 
former alternative this was a privilege accompanied by restric- 
tions, ¢.g., the application must be made within 30 days. 
The judgment-debtor however is expressly precluded from 
making an application under the provisions of Rules 100 and 101. 
of Oder 21; nor can he file a separate suit since by the 
provisions of section 47 of the Civil Procedure Code all matters 
in question between him and the decree-holder must be decided 
in execution and not by aseparate sitit. The effect of the 
earlier decisions would be that where a decree-holder succeeded 
in getting possession of a substantial area of immoveable 
property under colour of the decree the judgment-debtor would 
be deprived for ever of all title to such property if he did not: 
make a summary application within 30 days. I agree with the 
learned Judges: who decided this case: that such a result was” 
certainly never enacted in direct terms and that it is safe to 
assume that the Legislature never intended it. Iam of opinion 
that this application was governed by Article 181 and not by’ 
Article 165 of the First Schedule to the Limitation Act, .and in 
this view the decrees of the Courts below must be set aside and 
the application must be remanded to the first Court for decision. 
upon the merits. The Respondents will pay the Applicants’ 
costs in this Court. Costs in the Lower Courts will follow the’ 
result. : oe ee 
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Before L. H. Saunders, Esq., I.C.S. 
NGA BA THAN anp two otHers 0. KING-EMPEROR. 
Mr. M. Johannes—for Applicants. 
Mr. H. M. Lutter—for the Crown. 


Criminal Procedure—162, 

Held,—that the statements of witnesses recorded by the police in the 
course of an investigation.cannot be used in any way whatever in the course 
of the trial which results from that investigation, except in the one way laid 
down in section 162 of the Code of Criminal Procedure, with the single 
exception referred to'in clause 2, 

The three accused have been convicted and sentenced, the 
first to six months’ rigorous imprisonment under section 366 of 
the Indian Penal Code and the second and third to three 
months’ rigorous imprisonment each under sections 3866 and 
114 of the Indian Penal Code. The case was tried by the 
District Magistrate and no appeal lies, but this application for 
revision proceeds upon the ground that the Magistrate com- 
mitted irregularities in the trial of the case which resulted 
in the admission of inadmissible evidence: and the exclusion 
of admissible evidence, that the accused were prejudiced 
by these irregularities and that the Magistrate took a perverse 
view of the. evidence. There is undoubtediy a tendency 
on the part of Courts in Upper*Burma to ignore the strict 
provisions of section 162 of the Code of Criminal Proce- 
dure or to attempt to give them a meanifg which they do not 
possess. The statements of. witnesses recorded by the police 
in the course of an investigation cannot be used in any way 
whatever, in the course of the trial which results from that 
investigation except in the one way laid down in section 162 of 
the Criminal Procedure Code with the single exception referred. 
to in clausé 2. Where therefore the statement taken down in 
writing by the police does not refer to the cause of the death 
of the person making it, as set out in section 32, clause 1 of the 

_ Evidence Act, such statement can only be used when 2 witness. 


is called for the “prosecution on the ‘request of the accused if 
the Court thinks it expedient i in the. interests of justice, after” 


the accused has been furnished with a copy thereof. It is very 

désirable that the ‘provisions | of section 162-of the Criminat 

Procédure Code should be clearly understood and _ strictly 

complied ‘with. “Here the witness Ma Nyun was called for. the 
6° 
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prosecution and: dhe made a statement which: was evidently 


thought to be moré favourable to the accused than the: statement 


which ‘she had made:to the police. - Her statement to the police a 


wa hen read to her by the Court and she was asked whether it 


was. correct and she. was cross-examined by the Court after she 
had: admitted the correctness of the statement. This pr ocedure 
was entirely unwarranted and the whole of this witness's. 
evidence from: the time her statement to the police was put | to 
her- must be.excluded. The investigating Sub- Inspector was 
also called : at the conclusion of the trial and was examined as 
to the investigation made by him. He was asked whether. one 
of the witnesses for the defence who had deposed in Court to. 
the. carrying of letters between.'the complainant and the 
accused and who had been examined by -the police -had made 
any such statement to him. He was apparently referred to 
her statement as recorded by the police and stated that she 
had made no-such statement. He was also examined as to 
admissions and statements made to him by the accused. It is 
true that under section 172 of the Criminal Procedure Code, 
the Court may send for the police diaries of a case under 


- enquiry or trial and may use such diaries, not as evidence in 


the case, but to aid it in sich enquiry or trial. It is clear 
however here that it was not the diaries feferred to in section 
172 of the Criminal. Procedure Code which were referred to 
and there was no provision of law which allows a police officer 
te give evidence of admissions made to him by an accused 
person of the kind here recorded. 

As to, the admissible. ee upon the record it dies not 
appear to me that there.would be good grounds for interference 
in revision. The prosecution.-evidence was certainly open ‘to’ 
serious criticism but so. also ‘was that for the defence. It was 
open to the Magistrate to believe the one and refuse to believe 
the. other, and the mere fact that he did not give detailed 
reasons in every case for believing the prosecution witnesses . 
in the face of improbabilities and discrepancies in their 


evidence, or that he did not give reasons for refusing to. 


believe,the defence witnesses in every case would not be suffi- 
cient reason for interference in revision. I think there is no. 
doubt: that the-complainant exaggerated the resistance offered 
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‘by her and that she was probably riot carried kicking aid Nea.Bs 
‘Screaming through the town .of Myinigyan aiid into the house oe 
-of one of the accused: She has probably also not told the Buouned, 
truth in denying any previous acquaintance with the accused: 
“The evidence of the witnesses who say: that they saw the 
gharry being driven through the towh and deposed to what they 
‘say théy saw is also open to’ serious criticism. On the other 
hand the evidence of a school fellow of the first accused as to 
‘his relations with the girl was probably evidence of a pet'soii 
anxious to get his school fellow out of trouble, and the witness 
Ma Saw Myaing who deposed to the carrying of letters had 
‘been selling in the bazaar for about two years at thie stall of 
the first accused’s mother and therefore also undoubtedly had 
" cause for trying to help him. There seems to be no doubt that 
the complainant receivéd a bruise upon her cheek and an 
abrasion upon her knee and that she was suffering from fever 
for a day or two after the occurrence. The defence story that 
she was to all intents and purposes engaged to the first 
‘accused and that a marriage was to take place before long 
does not explain why she should have been taken away by thé 
first accused, with a show of force but really with her own 
consent, as the defence suggést. The 10th witness for the — 
defence Maung Kywe who was called apparently to prove that 
the girl’s father did not béliéve thé story of the’ abduction or 
thought that the’ accused was justified in behaving as he did 
seems to me to havé gone too far. I find it difficult to believe 
that thé father would have said in ordér to show his friendship 
for the first accused “éven if hé kills my daughter I do riot 
mind.” Surely the best person to havé proved’ the wishes of 
‘the fathér would have béeri the fathér himself. I- thitik 
however that the récord does show that the father had bééti 
- at one time if he was not at the time of the abduction on 
friendly terms with’ the first accused’s farnily. It is possiblé : 
that the boy hoped té marry thé complainant, that either oti - 
‘account of the winnifig of a latge prizé it a lottery or tér- 
some other reason hé saw little idpé of getting his wishes 
gratified in a'legitisiate manner and therefore had recourse to 
forcé. “It appears to nie that the evidence apart from that 
which Was not’ admissible was sufficient to préve. thé chargés 
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but the Magistrate undoubtedly committed serious irregularities. 


‘and from the reference in the judgment to another abduction. 


case which had come to the Magistrate’s notice and from the. 
failure to refer to the facts which undoubtedly told ia favour’ 
of the accused, it does appear to me that he was influenced*by 


- what he thought to be the general lawlessness of Burmese 


youths and failed to give due weight to the circumstances. 
which in this’ case ‘told in favour of the accused and that the. 
fatter were prejudiced thereby. I am of opinion that in the: 


‘circumstances of the case. justice will be done if the convictions. 


are maintained, but the sentences are reduced to the period: 


: already undergone and there will be an order accordingly. 





Before L. H. Saunders, Esq., I.C.S. 
NGA YON v. KING- EMPEROR. 


Mr. S, Muhorjee—tor Applicant. 
Mr. H. M. Lutter—tor the Crown. 


Criminal 1 Procedure—162, 476. Penal Code—193. 
Held,—that there is no provision of law by which the statement of a 
witness made to the police can be used against | him to impeach his credit 


' when he is called for the defence.. The giving of false evidence is only'an 
‘offence when itis intentional and’ the intention is “usually to be. gathered: 


from the surrounding circumstances such as the importance or relevance of 
the evidence in question. 


_ 


In the course of an investigation into a shaege of theft 
against one Nga Pya, his father, Nga Y6n, was examined by the: 


‘ police. He was called as a witness for the defence when Nga’ 


_ Pya was put upon his trial. Nga Pya was convicted and the. 


Subdivisional Magistrate of Shwebo has now directed the pro-- 
secution of Nga Yén under section 476 of the Criminal Pro-. 
cedure Code for making a false statement upon oath under: 
section.193 of the Indian:Penal Code. Nga Yén seeks now to’ 
have this order set aside. It appears that Nga Pya was: 
charged with the theft of certain gold, that he had visited his. 
father, Nga Y6n, after the theft had taken place, that he had - 


“returned to ‘Shwebo and upon his return he was arrested and 


gold was found in his possession. A letter ‘had been sent _By 


“Nga Yén to Nga Pya’s wife and it was alleged. that the 
: reading out of this letter i in which certain gold was. referred 
' to furnished a clue which led’ to the arrest of Nga Pya. Nga. 
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Y6n was examined by the police and appears to have stated 
that he directed his son, Nga Pya, to write the letter in ques- 
tion, but he did not see it written. He was examined for the 
defence on behalf of Nga Pya and then stated that the : letter 
had been written by the accused at his dictation and in his 
presence. In cross-examination he said he had told the Sub- 
Inspector that the letter was written by the accused according 
to his dictation. His statement recorded ‘by the police was 
then read to‘ him and he said that he had not stated that he 
had not seen the letter written. This is the false statement 
complained of. It appears tome that the order directing the 
‘prosecution of Nga Yén cannot be sustained. The Magistrate 
was clearly wrong in allowing the statement of the applicant 
‘to the police to be used for the purpose of impeaching his 
credit; such a statement can only be used in the manner pre- 
- scribed by section 162 of the Criminal Procedure Code which 


provides that, when any witness is called for the prosecution — 


‘whose statement has been taken down in writing in the course 
ofan investigation, the Court shall, on the request of the 
~ accused, refer to such writing and may then direct that the 
accused be furnished with a copy thereof and such statement 
may be used to impeach the credit of such witness. There is 
no provision of law by which the statement of a witness to the 
‘police can be used to impeach his credit when he is called for 
-the defence. Nor does it appear upon the merits that the 
order is justifiable. The offence described in section 193 of the 
Indian Penal Code is the offence of intentionally giving false 
-evidence and the intention can only as a rule be judged by the 
‘surrounding circumstances. If the matter deposed to was 
irrelevant or of minor importance the Court cannot. infer that 


there was any‘ deliberate intention. Here the applicant has. 


all along admitted responsibility for the letter. It does not 


appear that it would ‘have made any difference in arriving at’ 


a decision as to the guilt of Nga Pya, whether the letter in 
.question had or had not ‘been written in the presence of Nga 
‘Yén. Moreover it is generally extremely unsafe to accept 
‘statements recorded by the police as verbally accurate or as 


containing a full and corvect account of a statement made by 
a witness in matters which are not clearly ‘and: obviously ° 
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essential. It seems moreover very improbable that the two- 


witnesses who were examined on the 29th of September who 


- spoke to the fact that the applicant had made a false: statement 
could have remembered, as they said they did, the exact words. 
used by the applicant in an investigation which had taken place: 
more than three months earlier, especially since the relevance. 
or. the importance of the question whether the letter had been 
written inthe presence of the applicant or not, was very doubt--. 
ful. For these reasons the order of the Subdivisional Magis-. 
trate must be set aside. : 
Before L. H. Saunders, Esq., 1.C.S. 
_KING-EMPEROR v. NGA PO KYAN. 
Mr. H. H. Lutter—for the Crown. 


Excise Act V of 1917—Section 12 (a), 37. 

Held, —that-in a District-in which the law does not prohibit or sie any” 
restriction upon the manufacture of tari it cannot be unta wfully manu-- 
factured, and section 37 does. not therefore. apply to the possession of tart 
manufactured i in such a District. 


_. This is one of seven cases in phigh the Accused have been: 
convicted and sentenced 4o pay fines under section 37. of the. 
Burma Excise Act (Burma Act No. V of 194 7). The charge.in | 





“each case was. that the Accused. had been i in possession, of less. 
& than four quarts of tari which had been illegally manufac-. 


tured, and that such possession was within five miles of a 
licensed tari shop. The District Magistrate is doubtful. 


‘whether the convictions can stand. 


Burma Act V of 1917 only came into force on the Ist Octo- 
ber 1917, and though the law in respect of the possession. of: 


‘tart, does not appear to have been materially altered, this. 


result has been arrived at by a somewhat different method to. 


that followed in the Act which has been superseded. For the: 


purpose ef the present case it is sufficient to point out that. 
infermented tari has been declared to be alcoholic liquor, and 
at alcoholic liquor: is ipcluded in the meaning of the term. 
“excisable article,” " ‘while “ “manufacture” includes. the sane 
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section 12 (a) of the Act, and by a Notification of the Financial 
Department No. 72, dated the 18th September 1917, the Local 
Government has been pleased to exempt from the provisions 
of section 12 of the Act, tari where the tree-tax system is not 
in force. 

The District Magistrate reports that the tree-tax system is 
not in force in his District. The provisions of section 12 (a) 


do not therefore apply to tari and there is no other provision. 
in the Act making its manufacture illegal, Section 87 of the 


Act provides a penalty for the possession of an excisable article 
which the person possessing it knows or has reason to believe 


has been unlawfully manufactured. It is clear therefore that. 


in a District in which the law does not prohibit or place any 

“restriction upon the manufacture of tari, it cannot be unlaw- 
fully maniifactured, and section 37 does not therefore apply to 
the possession of tari manufactured in such a District. 


The District Magistrate has expressed a doubt as-to whether" 


the possession was lawful in view of the fact that it has not 
been shown that the tari had been collected in ‘unsmoked or 
unlimed pots. This doubt however has reference to another 
set of facts. Section 16 (1) of the Act provides that the Local 
Government may, by Notification, prescribe a limit of quantity 
‘for possession of any excisable article, and in exercise of the 
- authority so granted the Local Government has, by Firiancial 
Department Notification No. 77, dated the 18th September 


1917, prescribed a limit of four reputed quart bottles in the 


case of tari; where the quantity of tari exceeds four quart 
‘ bottles, its possession is an offence punishable under section 30 
(a).of the Act subject to further exceptions made by Notifica- 
- tion No. 72 referred to above, of which the first clause permits 
possession, of ‘tari. intended for the manufacture of gur, 
jaggery, molasses or sugar, in a District where the tree-tax 


_ system is not in force, if the tari is drawn either in' smoked’ 
‘ pots or in pots treated with lime. But inasmuch as if each of ° 


the cases here referred to the quantity of tari found was less 
than four quart bottles, it is clear that no offence was coms 
mitted however the tari may have been drawn. 

The convictions and sentences aire set aside and the fines 


must be refunded. i 


_Kive- 
EEMPEROR 
* Os: 
‘NGa.Po. 
KYAN; 


88. UPPER BURMA RULINGS. ~ { VoL.” 


Civil ands. Before L. H. Saunders, Esq., LC.S. 


er  MAUNG MYO (Appellant) v. MAUNG KYWET E. 
oi Gd _ (Respondent). 
—_— Mr... G. S. Pillay—for Appellant. 


Mr. Tha Gywe—for Respondent. 


Defamation—Action for-— 
Hetd,—that:.a person who has taken his complaint to the police. and 
to the Court without unreasonable delay was protected from an action 


for defamation’ of character -in respect of allegations contained in such. — 


complaint. : 
LLR,, 28 Bom., 226. 
LL.R., 38 Cal., 880. 
XX Cal. Lids, 518. 


- Plaintift sued for Rs: -100 dacages - Wor defamation. of 
shawnee on the ground that the Defendant had falsely 
’ charged him with setting fire to. his, Defendant’s house. The 
defence was that the charge was true. The first Court gave 
Plaintiff a decree for Rs. 60. On appeal the Lower Appellate 
Court stated that the suit was for damages for malicious 
prosecution: according. to the ‘Plaintiff- Respondent's Advocate, 
and _.on the authority. of. certain Indian cases dismissed. the 
Plaintiff's suit. The Plaintiff now comes to this ‘Court in» 
“second | appeal. under section 13 of the Upper Burma Civil 
Courts. Regulation. z 
The Plaintiff-Appellant urges that fig cule: was not or was 
not merely for damages for false and malicious prosecution and 
no statement of his Advocate in the Lower Appellate Court could 
alter the nature of the suit which was to be ascertained from 
the. record. This is undoubtedly the case. The plaint as filed 
alleged in: paragraph 2 that the Defendant had come to the 
’ Plaintiff's house, while the Plaintiff was asleep, with the head- 
man and village elders, and had charged the Plaintiff with 
having set fire to his house. The plaint went on to state that- 
the Defendant was on bad terms with the Plaintiff, that the 
charge was false, that the Plaintiff had been defamed thereby 
- and had suffered loss and injury. The case was at first dealt 
with ex parte, but-the Defendant...appeared laterand was. 
allowed to defend the suit. The Judge of the Lower Appellate 
Court saysin his. judgment that “the Plaintiff was too prema- - 
ture. He had not even. waited to see what the result of | the 
sidceaicic! given'to the police would be.” But there is nothing 
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-on the record to show when the information was laid with the 
‘police; and though the Defendant appeared and was éxamined 
before issues on the 2ist July 1916, the suit having been 
filed on the Ist July 1916, and then stated that he had 
lodged a complaint with the police, in his cross-examination 
-when examined as a witness he admitted that this suit had 
‘been filed before he had made his-complaint to the police. It 
‘would seem therefore that the suit could not have been a suit 


for damages fora false and maticious prosecution since, at’ 


- -the time it was filed, no step had been taken towards prose- 


Maras Atyor 


Midie E 
Kywer E.- 


-cuting the Plaintiff ; the cause of action cannot therefore have — 


‘been a prosecution which had not even reached the stage of 
.areport to the police at the time the plaint was filed. 


The judgments relied upon by the Lower Appellate Court — 


“appear to lay down that unless and ‘until cognizance is taken 
ofa complaint by a Court and some action is taken to require 
the’ Plaintiff to appear and answer a charge, it cannot be said 
‘that there is any prosecution arid there can therefore be no 


‘tight of action for damages on the -ground that there is a’ 
prosecution which is false and malicious. This view appears’ 


‘to have been dissented from in the Bombay case Ahmed Bhai 


v. Framji Edulji (1), and in the case of Bishen Prasad v.- 


Phulman Singh reported at page 518, Volume XX,. Calcutta 


> Jaw Journal,a Bench of the Calcutta High Court in 1914 — 


_ examined the case law on the subject and expressly dissented 
from the view taken in the Calcutta and Madras cases relied 


upon by the Lower Appellate Court. Iam bound to say that’ 
there appears to me to be much force in the arguments by. 


which the learned Judges in this later case arrived at their 


sonclusions. It is not necessary to refer to them in detail ‘ 
‘because as has been pointed out above this suit was not a suit. 


‘for - damages for malicious and false prosecution. But I have 
referred to these cases because there appears to- be another 


question arising in this suit which is referred to in two at least: 


-of the cases cited which appears to be of importance, and that 


-is whether an action for defamation would lie against a Defen- - 


-dant in -respect of a charge which has -formed the subject of a - 


complaint to the policé or to Court. In the case of Bishen 
(1) L.L.R., 28 Bom., 226, 
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Prasad cited. above the Plaintiff also claimed damages for 


‘defamation, but the Judges refused to consider this claim on 


the ground that it was.not put in issue and for other reasons.. 


In the case of Golap Jan (2), however, it was held that even if 


the complaint to the Magistrate was defamatory still the 
complainant was entitled to. protection from suit and this.. 
protection was the absolute privilege awarded in the public 
interest to those who make statements to the Courts in the 
course of and in relation to judicial proceedings. This view 
of the law appears:to be correct. Defamation of character is. 
not a ground for claiming damages for false and malicious. 
prosecution which may be granted upon proof of actual loss or: 
damage. The law provides sufficient protection for an accused 
person in the prosecution of a complainant who. has deliber-: 
ately brought a false charge. But if this is the case it appears. 
to-me to’be more than-doubtful whether a Plaintiff is entitled 


’ tasue for damages for défamation on the ground that the allega- 


tions which formied the: subject of thécomplaint. to the police 
or Magistrate had:been previously made outside the Court, and 
whether if he weré so entitled the effect would not be to 
deprive the complainant of his privilege and would not be: 


“opposed to public policy. A person who had reason to believe: 


that an offence had been committed would be very seriously’ 
‘and unfairly handicapped if he were bound to keep his reasons. 
to himself and to go to Court without making any enquiry into: 
the truth of his suspicions under penalty of having to meet an 


. action for damages if he did not follow this course. I am of 


opinion therefore that the Defendant-Respondent having taken: 
this complaint to the police and to Court. so far: as the record. 
shows without unreasanable delay was protected from an action. 


. for defamation of character in respect of allegations contained. 


in-his subsequent complaint. This being so the Plaintiff-Appel-. 
lant’s suit was bound to fail. -He had when the complaint was. 
filed and was dismissed two remedies, one by: obtaining sanction: 
for the prosecution of the Defendant for bringing a false: 
-charge, and the other if he-suffered.loss or injury, upon. the-... 
authority of the Calcutta case of 1914 cited above, by a suit for 


- damages: for false and: malicious prosecution. In: this, view 


of the case'the appeal is dismissed with costs throughout. — 
(2) I.L.R., 38 Cal., 880. 
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Before B. H. Heald, Hsq., M.An 1G8. 


MAUNG PWE anp 2 otuers (Appellants) v. U INGUYA ann 
ANOTHER (Respondents). 


Mr. Pershad for Mr. C. G. S. Pillay—for Appellants. 
Mr. Tha Gywe—for Respondents. 


Buddhist Law—Inheritance. 
Held,—that a pongyi or Rahan cannot inherit property from his lay 
relatives after his ordination. 
2 Chan Toon’s Leading Cases, 235. 
11 U.B. R,, 1897- 01, p. 54, 
~~ 1914- 16, p. 61. 
Shwe Ton v. Tun Lin {Civil Reference No. 1 of 1916 of the Chief 
Court, Lower Burma), unpublished. , 


The Plaintiffs, U Inguya. and U Nyannawun, are Burmese 


Buddhist priests. They sue their cousin Maung Pwe for parti-- 
tion and possession of their two-thirds share of the undivided. 
estate of the common grand father Tha Byo. Tha Byo had . 


three children, one son Maung Gyi and two daughters Ma 
. Cheik and Ma Nge. U Inguya is a son of Ma Cheik, U Nyan-~ 
nawun of Ma Nge, and Maung Pwe, of Maung Gyi. | ‘The 
Plaintiffs’ case is that the lafids in suit, which belonged 
to Tha Byo, remained undivided in the hands of his descend-: 
.. ants and are now in the possession of Maung-Pwe, and that: 


they, as representing Tha Byo’s two. daughters, are entitled. . 


_ to recover two-thirds of the estate. from Maung Pwe who- 
represents the son. The second Plaintiff U Nyannawun also 
alleged that Maung Pwe had been paying him one-third of 


. the produce of the land annually as his share of the income,.: 


and because Maung Pwe had refused to pay in the year 1276,. 


he claimed to recover. RS baskets of "paddy from n Maung. 


Pwe as arrears. 
Mating Pwe reptied that Burmese Buddhist priests cannot: 


inherit from their lay relations, that he had been in adverse: 


possession of the lands for over twenty years, that the Plaintiffs. 
relinquished their rights in his favour some sixteen. years ago 
and that, even if the Plaintiffs could inherit, they. would. not be: 
entitled to the shares which they claimed. eS 
‘The trial Court. framed issues as to-— 
_(1) Whether the Plaintiffs, being Pongyis, coud inherit: 
from their lay. relatives, ~ 
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. (2) whether their claim was barred by limitation, 
(3) whether they had relinquished their rights in favour 
of Maung Pwe, 
(4) what share they would be entitled’ : supposing that 
they could inherit, and 
(5) whether the second Plaintiff was , entitled to recover 
arrears of his share of the produce. 
After recording evidence;.the Court found on the authority 
of the ruling of this Court in Ma Pwe v. Maung Myat.Tha (1) 
that the Plaintiffs, being porgyis, could: not inherit from their 
lay relatives and on this finding dismissed their suit. 
The Plaintiffs appealed to the District Court which, holding 


on the authority of Mi Taik v. U Wiseinda (2) that it was 


settled law that fongyis. could inherit; set aside the judgment 
and decree of the trial Court, and directed that'the suit should 
be re-admitted'and decided on the merits. 

The trial Court then found that, in view of the fact that the 
fast of Tha Byo’s children died ’some thirty years ago and 
Maung Pwe had been in undisputed possession ever since, the , 
Plaintiffs’ claim was barred by limitation. 

. The Plaintiffs again appealed, and the District Court held. 
that the claim was not barred by limitation and again remanded 
the.case for trial on the merits. 

The trial Court then found that Maung Pwe failed to prove 
that the Plaintiffs had relinquished their rights in his favour, 
and holding on the evidence that the Plaintiffs succeeded in 
proving that they were each entitled to one-third of the estate 
cand that the second Plaintiff was. entitled to recover from 
Maing Pwe one-third of the. produce of the lands from 1275 
Be E. onwards, gave judgment for Plaintiffs with costs. | 

* Maung Pwe appedicn ‘Bust his -appeal was dismissed with 
costs. 

' He now comes to this Cotirt in second appeal under the 
sppiiids of section 100 of the Code of Civil-Pracedure and he 
still alleges that under Burmese Buddhist Law. a esa cannot 
inherit from his lay relatives. ; 

The rulings of this Court on- this Reine fine peut naess 
been conflicting. 

(1) 11 U.B. R, 1897-01, p. 54. [| (2) 2 Chan Toon's Leading Cases, ‘235, 
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In Ma Pwe's case cited above, the learned Judicial Commis- Maun. pws 
sioner, Mr? Burgess, held that a Burman on entering the ‘D Toke 
monastic order retained ‘no interest in the property which he 
possessed before his ordination. 

In Ma Taik v. U Wiseinda another 3 udicial Commissioner, 
Sir George Shaw, expressed the opinion that there was nothing 
in Burmese Buddhist Law to prevent a monk from acquiring 
by inheritance property which he proceeds to ‘devote to 
_ religious purposes. 

In U Tilawka v. Shwe Kan (3) my tearned predecessor 
Mr. McColl said, “I think it is clear that a monk is debarred by 
the rules of his order from mortgaging property descended 
from his ancestors, and indeed from owning such property.” 

All doubt in the matter seems now to have been set at rest 
_ by the decision of the Chief Court of Lower Burma in the case. 

of Shwe Ton v. Tun Lin (4). In that -case the question before. 
the Full Bench for decision was whether the next-of-kin of a 
pongyi are entitled on his deathto inherit from him lands which 
he received after his ordination. {a) as inheritance, or (6) as a 
gift. In order to decide the first part of this question the - 
learned Judges found it necessary to decide whether a pongyi. 
can inherit lands from his lay relatives after his ordination, 
which is the very question which arises in the present case.. 
On this point the judgment of the Chief ‘Court is as follows . 
ti ‘We are not prepared to hold that a pongyi can inherit from 
his lay relatives. When a fongyi or Rahan is ordained his 
severance from his family is so complete that, if he was.a- 
married man before, he is regarded as having divorced his wife. 
He is certainly cut off as completely from his original family 
‘as if he had been adopted into another family. We consider it 
inconsistent with a fongyi’s personal status that he should 
inherit from his natural family with whom all ties of relation- 
" ship have been annulled.” 

This ruling supports the opinion of my learned predecessor 

and I have no hesitation in following it. 

‘The first Plaintiff in_ the present case was ‘adraliendty 

ordained before his mother diéd, so there can‘be no doubt that 
“he could not. inherit from her and it.is as her heir that. he: 


& UN us B.R., 1914- 16, p. 61. | (4) Civil Reference | No. 1 ‘of 1916, 
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_olaiis a share‘in the and in’ suit. His claim must clearly 


fail, 


The second Plaintiff says that his parents both died. when 
he was.a child. If this is true he had already acquired the . 
Status of heir before he was ordained, and the question arises 
whether or not, after his ordination, he can still claim to be 


_ heir to his parents. There can be no doubt that, Burmese 


Buddhist priests divest themselves of all worldly-possessions at’ 


_ the time of ordination. That being so the sécond Plaintiff must 


Civil 
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19th August. 


have divested himself-of his rights as heir- to his. parents and . 
grand-parents when he: entered the priesthood, and he cannot . 
now claim to be heir to Tha Byo. His claim to a share: of 
Tha Byo’s estate must therefore fail. : 
But if he had so right to the lands, he clearly had no vinke 
to any share of the produce, andthe. contribution of twenty 
baskets of paddy which he alleges Maung Pwe paid to him as 
his share of the produce must be regarded as a charitable gift, 
which is what Maung Pwe says it was. As a niatter of fact it 
“was riot Maung Pwe who gave the paddy, but Maung Pwe’s 
tenants, and the evidence goes to show that they gave it not by 
direction of Maung Pwe but as a result of: the influerice of the - 
pongyi. However that may be, it seems clear that. the 
second Plaintiff had no right to demand the payment and his 
claim under this head also must be dismissed. 
_ I find therefore that the Plaintiffs were not entitled to claim 
any share of the estate in suit or of the income thereof and I 


“set aside the judgments. and decrees of the Lower Courts and 


dismiss the Plaintiffs’ suit with all costs. 





Before L. H. Saunders, Esq., 1.C.S. 


S. C. BANERJEE (Applicant) v. 1. A. C. MUKERJEE, 
Z. SHEODUTROY BISESURDAS (Resporidents). 


" Messrs. Johannes and Lutter—fot Responderits. 


Civil Procedure—O. III, r. 2 
Upper Burma Civil Cotirts Regulation ~—25. 
| Held,—that séctiom' 25 of the Upper Burnia Civil ‘Courts? Regulation 
forbids a. recognized agent doing such acts as examining and cross-exam- 
ining a-witness or addréssing the Court on behalf of iis. client utilégss he 
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has been licensed thereto by the Judicial Commissioner either. generally 
or specially. 

7 Burma Law Times, 206. 

19 C.W.N., 64. 


This is an application for the transfer of a suit now. 


pending i in the District Court of Mandalay. The Applicant is 

“one S. C. Banerjee and the application has been presented by 
the. Applicant in person but one S.C. Gupta appears’ in this 
Court to support the- application. 

- A preliminary objection was made that under secon 25 
of the Upper Burma Civil Courts Regulation S.C. Gupta who 
holds a power of attorney from the Plaintiff but is not him- 
‘self an Advocate and is not licensed by the Judicial Commis- 
‘sioner is not éntitled to appear. The point was considered 
‘by the District Judge, Mr. Holme, who passed orders on the 
19th March 1916, permitting S. C. Gupta to appear for the 
Plaintiff. The Jtidge did not consider the effect of ‘section.25 

of the Upper Burma Civil Courts Regulation but held that 
under O. III of the Code of Civil Procedure, S.C. Gupta being 
“an authorised agent was, in the absence of any provision of 
jaw to the contrary, entitled to be heard as agent ie the 


Plaintiff. 


For the Respondent the case of Hurchand Ray Gobourdhon 


Das v. Bengal Nagpur Railway Company (1) is telied on. No 
reasons however were given for the order there made and it 






forbid any persons but’ Advocates and Vakils appearing fos 
arties before it. In that case the agent desired to appea 
ain the Court of Small Causes: and the Judge of the Smal 
iCause Court appears to have held that although a recognized 
“agent can appear on behalf of the Plaintiff or Defendant by 
hom he has been authorised to do such things, the law does 
‘not give the power. to plead on behalf of his principal. The 
woase i is not very helpful. The case of Nga.Nyun v. Po 0 (2) 
dis also cited. That was a case in which the Pleaders practis- 
ding at a certain’Court in Upper Burma complained that the 
iRespéndent. under cover of special powers of attorney, was 


sappearing for parties: in cases in the Township Court and. 
practising as an Advocate. My learned predecessor’ held that... 


(1) 19 C.W.N., 64 : {2) 7 Barma Law Times, 208. 


ppears that the rules of the Calcutta High Court expressly. 


S20... 
BANERJER - 
toe 
A. G, 
MUKERJER, . 


8. G. 


BANERJEE . 
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‘it would. be absurd if the: provision of:O. LI, &. 2, should enable. 
an unqualified person to practise as an Advocate in spite of the- 
provisions of section 25 of the Upper Burma Civil Courts 
Regulation. But the Judge appears to have considered that 
while O. III, r. 2, of the Code of Civil Procedure no longer: 
imposes any restrictions on the appointment. of Attorneys to. 
represent parties, the rule does not authorise a person to make 
a business of appearing as an Attorney fér parties-in cases,. 
and it was held that a person who constantly and as a means 
of livelihood appeared as an Attorney, or made a business of 
appearing as an Attorney was practising as an Advocate and: 
was liable to fine under the provisions of section 26 ofthe 
Upper Burma Civil Courts Regulation. But sections 25 and 
26 of the Regulation say nothing about a person practising’ as. 
an Advocate. ‘Section 25 (1) runs as follows :—‘ No. person 
shall be permitted to appear, plead or act as an Advocate in: 
the Court of the Judicial Commissioner or in any: Court - 
whether civil or criminal subordinate thereto unless such 
person has been licensed thereto by the J udicial Commissionet 
either. generally or specially.” Clause 2 provides for ‘the:, 
framing of rules for the, qualification and admission of ig 
persons to appear, plead or act as Advocates, and clause 3% 
provides for the issue of licenses to Advocates, while section: ic 
26 provides for the punishment of any person appearin’s x 
pleading or acting in any Court in contravention of the fore, : 
going provisions of che Chapter or the rules made thereundes. 
It is quite possible that it was not intended that section 2! 
should have the effect of forbidding a recognized’ agent, 
defined in O.III, r. 2, appearing in any single case, but the sects oF 
must, I think, be construed without reference to its abe 
and it appears to me that it does in fact forbid any person Whe 
is not an Advocate or generally or specially licensed by fees 
Judicial Cofimissioner appearing, pleading or acting for 
his principal i in any Court. The words “ appear” and “ act! 2 
as pointed out in the Commentary to O. ITI, r..1, by} Messrs}, 
Ameer Ali and Woodroffe, havea well- defined and well known: 
meaning: To appear for a client in Court i is to be preséht andl | 
bb represent him i in various stages of litigation at which\ it is: 
necessary ‘ at the client should be a in Court hims« bE ote! 


| \ 
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by some representative. To act fora client in Court’ is to 
take on his behalf in Court or in the offices of the Court the 
necessary steps that must be taken in the course of the liti- 
gation in order that his case may be properly laid before the 
Court. The word “act” is however taken to refer to ordinary 
acts and thus not to include the instituting or defending of a 
’ suit which a recognized agent cannot do in his own name. 
_ Accepting these explanations of the terms “ appear” and 
“act” it appears to me that section 25 of the Upper Burma 
Civil Courts Regulation does forbid a recognized: agent doing 
such acts as exaraining and cross-examining a witness or 
addressing ‘the Court on behalf of his client. It would seem 
to be the duty of the agent to engage an Advocate to do‘these 
acts, Itis not here necessary to decide what other acts a 
récognized agent may or may not perforni, or what would be 
‘the effect of his doing acts which are forbidden by law. 

Iam of opinion that this Court cannot hear the agent, S. C. 
Gupta. He will be grarited an adjournment in order to enable’ 
him to engage an Advocate or to take such action as he thinks 
proper in the interests of his principal. ’ 





~— 


‘Before L. H. Saunders, Esq. LCS. 


KO BEIN WA (Affellant) v. DISTRICT COURT as 
RECEIVER AND Ons (Reshondents). 
Mr. Razak for Mr. Vasudevan. 


Provincial Insolvency—43-44. 


Held,—that there appears to be no réason why the Court’s powers 6 
under section 43 of the Provincial Insolvency Act should not at any. time - 


~ be put in motion by acreditor and the Court is thea bound to consider 


whether the debtor has madé false entries in the inventories or lists, or 


committed any of the other wrongful acts set out in that section. 
10.B.L.T., 25. 


The Respondent, was adjudicated insolvent in Civil Miscelia- 


rieous Case No. 12 of. 1914 of the Districf Court, Myingyan. 


The Applicant in 1916 filed an. application stating that the: 


insolvent disposed of most of his moveable properties about a 
month of two before -his application, that. he still possessed 


property worth Rs. 500 and that he had never rendered any — 


account of his prOpentics, 


5. G 
BANERJEE 
D 
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» Ko BEIN Wa Upon this.the District. Judge examined witnesses who 
Disturcr . Werte directed entirely to prove that the Respondent had ‘ 
Court. ‘property in his possessién at or shortly before the time this 
_application by the creditor was made. The District Judge 
held that the witnesses did not prove the allegations of the 
Applicant and the Judge also held that the application was 
premature. The creditor now comes to this Court in revision. 
The Judge of the District Court relied upon the case of | 
“Chhatrapat Singh Dugar v. Kharag Singh Lachmiram (1) in 
which it is stated thatthe stage at whichto visit with its due 
consequences any misconduct of. a debtor «is. when. - his. 
application for discharge comes before the Court, and not on 
the initial. proceedings.» But I think the J udge has given to - 
this statement a meaning which it was not intended to have. a 
‘The case referred to was one in which the District Court had 
refused an .adjudication order. although the Applicant was 
entitled to it, on the ground appare ntly that the insolvent had 
not acted honestly... . 
This is a mistake which - appears to have. been constantly 
‘made in interpreting the provisions of the.. Provincial 
“Insolvency Actand the judgment of their Lordships of the 
Privy Council was, directed ‘to pointing out the.error of the |. 
. District-Court. Theré'is no doubt that where an application 
for discharge is made, that is the proper time to punish 
misconduct by a débtor, but it is going in my opinion far 
beyond what was intended or expressed i in the judgment relied . 
upon, to say that an insolvent cannot be punished for dishonesty. . 
if he fails to apply for his discharge. ‘This is in effect what 
' the Judge of the District Court has here held. Such a view of 
~the™ law would - put adirect premium upon dishonesty. asa 
fraudulent debtor: would be able entirely to escape the conse- 
"quences of his fraud by the mere abstaining from applying for _ 
his: discharge. This result does not appear to be contemplated 
by the provisions of the Provincial Insolvency Act and cannot © 
in my opinion be read into. the judgment of _ their: Lordships. 
The terms of section 43 of the Act are clear and there appears 
to be no. reason why: the Court’s’ powers should not at any - 
time be put in ‘motion by a creditor and the Court is then 
(1) 10 Burma Law “Times, 95. 
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bound to consider whether the debtor has made false entries Ko Brin Wa 
in the inventories or lists, or committed any of the other Disrnien 
wrongful acts set out in that section. Court. 
Section 44 provides aa additional punishment where the 
debtor applies for a discharge. The ordinary procedure 
contemplated by the Act no doubt is that a debtor should after 
he has been adjudicated insolvent and his assets have been 
‘dealt with, apply for a discharge and be discha: rged. But, 
possibly owing to the fact that section 53 of the Act has not 
been made applicable to any Court in Upper Burma, applica- 
- tions for discharge are t#e exception rather than the rule here, 
with the result that there is no direct penalty for an undis- 
charged insolvent acting asif he had never been declared 
insolvent. Iam of opinion therefore that the Judge of the 
District Court was wrong in his interpretation of the law. _ 
The Judge has however arrived at a conclusion on the 
‘merits from which I am not prepared to dissent. The evidence . 
adduced by the Applicant was obviously vague and unsatis- 
factory ; the witnesses were unable to say that the property 
“which they saw in the house in which.the insolvent was living 
“was the property of the insolvent, and they were reduced to: 
such expedients as quoting a cooly who was not called as a 
“witness, and referring to boxes. which “looked as if they 
contained whisky.” The evidence was obviously worthless 
for the purpose for which it was produced. 
Section 36 of the Provincial Insolvency Act has. not been 
made applicable to the Myingyan District, This application 
must be dismissed. 
_ There. will be no. order as to costs. 





Before L. H. Saunders, Esg., L.C.8. ae Crininat 


NGA KYAW v. MI HLA. git ae 
27th 


Mr. Perskad—for Applicant. Augicsts 
Mr. Mya U—tfor Respondent. 


Mohamedan Law—Divorce. 
- Held,—A Mohamedan husband who gives his wife the right to divorce 
him does not by so doing divest himself of the right to divorce hér. A, 


Meer Burks 


uw 
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further urged that if this view be not accepted the words were 


privileged. 
I sée no reason. for. holding i in revision that the Magistrate. 


was not justified in concluding that the applicant was not pro- 


tected by Exception 9.to'section 499. Of the two witnesses. 
- referred to one was examined for the complainant and: stated. 
‘that he had not been paid any money and had not met: Maung 


Hia Pe. before the suit came on for trial. The other Sita Ram. 
was called by the complainant but was not examined: by him, 
he was examined by the Court and gave evidence in support of 


‘the Applicant's statement. He, however, contradicted himself 


and-also contradicted the evidence of the two witnesses for the 


‘defence who were called to prove an admission rade al the 


first witness Budu.. 


_ - The Advocate, ‘Maung Hla Pe, had not only intereaked him- 
self as-an Advocate in the proceedings ; ; the wife who was. 
seeking adivorce had put up in ‘his house, and there was. 


‘some évidence that he was giving her financial support in’: 


the prosécition of her suit for a‘-divorce. The Magistrate. 


“found: that the Applicant was angry on this account and: that. 


the statement was made with the ‘intention of defaming the. 
Advocate. There seems to have beer no reason. why. the 


Applicant should not have called’ the witness, Sita Ram, in the 


civil suit since this person said that he had refused the money 


_.offered and announced his intention of giving true. evidence. 


It was of course not necessary that the statement that: 


Maung Hia Pe had bribed'the witnesses should have been true 
to bring it within the’ Sth Exception, but it was necessary that 


‘the accused should have believed it to be true and should: 


have acted in good faith. Iam not prepared to interfére on - 


the ground that the Magistrate was Publi in his finding ‘on. 


‘this point. 


_ The question of privilege is - of considerable difficulty. 


_ The-Courts in India have differed as to whether, and, if so, how 
-far-statements-made- by-parties- -or—-witnesses—in—judicial_pro--- 
Ms ceedings are privileged: and the persons making them protected.. 


In Calcutta and. Allahabad ‘the view has been taken that a. 


defamatory: ‘statement made in bad faith by an accused person: 


or by a cwitriess ‘is punishable ‘under section 499 of the Indian’ 
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Penal Code, see Kari Singh v. Emperor (1) and Emperor v. 
Ganga Prasad (2). 


The Madras High Court has taken a different view and in 


Inve: P. Venkata Reddy (8) has held that a statement made 
by an accused person at his trial in reply to a question by a 
Magistrate is absolutely privileged, and that he is not liable to 
be punished. in respect thereof for an offence under section 499 
of the Indian Penal Code, and it appéars from the remarks in 
that judgment and from previous judgments referred to therein 
that the Madras High Court has extended the same protection 
‘to witnesses, Vakils and others. The Bombay. High Court 
appears to have taken a similar view in Queen Empress v. 
Babaji (4). 

The decision of the question events upon whether the 
English Law or doctrine of absolute privilege obtains in the 
Courts.in India, and: whether it has the effect of modifying the 
provisions of the Indian Penal Code. The Courts which 
have held that the provisions of the Penal Code are not so 
modified (which appear to include also the Punjab Chief 
Court) distinguish the case of Babu. Ganesh Dutt Singh v. 
Mugnee Ram Chowdhry (5) where it was held by their Lordships 
-of the Privy Council that on principles of public policy a 
witness cannot be sued for damages in respect of defamatory 
eviderice given by him in a judicial proceeding from cases 

_where acriminal prosecution is in question; whereas the 
Judges of the Madras and Bombay High Courts appear to think 


that if a witness or a party is protected upon grounds of public. 


policy agairist.a civil action for defamation in respect of state- 
” ments made by him; it is the more necessary that he should be 
protected upon the same grounds from a criminal prosecution. 
I think, however, that the distinction drawn in Kari Singh’s 
case, quoted above, is a real distinction and that much more 


clear and definite authority is required before it can be held. 


upon general grounds that the provisions of the Indian Penal 
‘Code are not exhaustive i in the matters i in meant of which. it 
declares the law. 


I.L.R., 14 Cal. 433. - (3) LL.R., 86 Mad. 216, 
(2) LL.R., 29 All. 685. (4) LL.R., 17 Bom. 127. 
(5) 11 Bengal Law Reports 821. 
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Before Ls A. - Saunders, Esq., I.C.S. 


MAUNG PO THAW v. MAUNG THA HLAING. 
Mr. A. C. Mukerjee—for Appellants. 
Mr. J. C. Chatterjee—for Respondents. 
Buddhist Law—Marriage—Damages for breach of promise. 
Held,—that. whether there is a betrothal or not the’ consent of the 
parties is necessary. to a valid marriage, and that an action for damages for- 
breach of promise of marriage cannot be maintained against the parents of 
a Burmese Buddhist in respect of a promise made by such parents to give 
their son in marriage. 
. VILI ELB.R:, 347.  <LLR. XXI Bom., 23. Dee 
The Plaintiffs sued the Defendants for damages for breach: 
of promise of marriage. The second Plaintiff was the daughter: 
of the first Plaintiff and it was alleged that the first and second. 


Defendants, parénts of the third Defendant, had undertaken: 


-that their son the third Defendant should marry the second 


Plaintiff. She accordingly allowed him to have sexual inter-: 
course with her; she has become penis and she claimed 
damages Rs. 60. Be 

The plaint did not. allege that there was any promise i the: 
third Defendant and the Court of first instance held that the: 
third Defendant was’ ‘not a party to: the contract, ‘which it held’ 
was proved to have been entered into between the first and. | 
second Defendants and the Plaintiffs. The Court of first 
instance gave the Plaintiffs accordingly a decree for Rs. 60 with 
costs. against the first and second Defendants. 

“The first and second Defendants appealed and the Lower 
Appellate Court dismissed the suit. upon the- “authority of" 
Maung Thein and’ one v. Ma Thet Hnin and one (1). - The: 
Plaintifis now come to this Court in second appeal . under: 


.- section 18 of the Upper Burma Civil Céurts Regulation. 


For the Appellants it is urged that the case is distinguish-.. 


_ able from the Lower Burma case relied upon, that the decision: 


in that case-is incorrect and that the Plaintiffs were entitled 
to damages as prayed for. The third Defendant has dropped. 


- out.of the proceedings but there is no doubt that. neither in” 


the pleadings nor in the evidence is. there any: allegation that. — 
he himself ever made, or was a party to, any promise to the: 


second Plaintiff. 
: () VII L.B. R., 347. 
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It is urged that the second Plaintiff here was a minor 
whereas in the Lower Burma case the woman was of age, that 
there was here rio elopement and that the second! Plaintiff 

_ allowed the third Defendant liberties in consequence of the 
promise by the parents. The Bombay case Purshotamdas 
- Tribhovandas v. Purshtamdas Mangaldas Nathubhoy (2) is 
referred to by the learned Advocate for the Appellants. That 


Mauna 
Po THaw 
Vo.” 
Maune 
THA HLAING, 


was -a case in which the plaintiff having been betrothed - 
to ‘the Defendant’s daughter, sued for and obtained a declara- | 


tion that the contract for the marriage should no: longer be 
binding on the Plaintiff and that the betrothal was void, and 
for Rs. 25,000 damages for breach of the contract of betrothal 
and marriage. But it was there distinctly held that the 
marriage of Hindu children is a contract made by the parents, 
and the children themselves exercise no volition. This, it was 
said, is equally true of betrothal, and there is no implied 
condition that fulfilment of the contract depends on ‘the will- 
ingness of the girl at the time of the marriage. It would be 
difficult to imagine circumstances more widely opposed to the 


conditions of marriage between Burmese Buddhists. There is. 
no doubt that, as is stated in Maung Thein’s case, a Burmese 


Buddhist, whether male or female, adult or minor, cannot be 


legally married without his or her consent, or against his or: 


her will. The Jaw relating to apprenticeships is referredto in 


the Bombay case and the learned Advocate for the Appellants. 


suggests that. a minor Burmese Buddhist youth who is promised 
in marriage by his parents is in the position of an apprentice 
who cannot repudiate the contract of apprenticeship, nor can 
a father or guardian be relieved of his. obligation on. the 
ground that the son or ward is unwilling to serve as contracted.. 
But I think it is clear that the analogy does not hold good. 


Throughout the texts quoted in the Digest it is assumed that: 


whether there is a betrothal or not the consent of the parties. 


is necessary to a valid marriage, and where such a consent.is.- 


essential its presence must be an implied condition’ of. any 
contract of betrothal or other promise madé om behalf. of the: 


parties by their parents or guardians. The son himself was: 


not examined as _a witness in this case, his age is not known, 
(2) LL.R. XXI Bom., 23 
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and it cannot be assumed that he was a minor at: the time of 
the alleged contract. 

Since the consent of the parties is essential to a marriage, 
it appears to me that the arguments upon which it was held in 
Maung Thein’s case that the parents could not be made liable 
in damages for breach of’ promise given by them are unanswer- 
able. The parents’ promise. would be fulfilled by their 
informing the Plaintiffs that.they gave their son-in marriage, 
but this would have no legal“effect: and consequently the 
Plaintiffs could not be given compensation for breach of a 
promise, the fulfilment of which would be useless and of no 


- effect. On the other hand, if the promise was to compel the 


son to marry the girl the Court could not enforce such promise 
or give compensation for. breach of it because by so doing it 
would infringe:the essential principle thatithe consent of parties 
to amarriage must be free. Here it appearsthat the girl 
after the advances made by the parents of the young man. went 
to the.latter’s house and-while there subrhitted to sexual inter- 
course. She does not. allege that he himself ever pas any 
suggestion that they should be married. 

As far asthe claim is based upon the: contract it appears 
to me that it was clearly one which could not have any legal 
effect. So far as it is based upon the Dhammathats I have 
‘been unable to find any text which requires parents to com- 
pensate a woman who has suffered at the hands of their son 
in expectation of marriage. In every case where the son 
behaves badly it appears to be the latter who is required. to - 
compensate the injured person. 2 

The learned Advocate for the Ajpelinntes objects to the 
order requiring the Appellants to pay the respondents’ costs, 
‘but I see. no reason for departing from the ordinary rule. in 
this case. 

The appeal must therefore ‘be dismissed with costs 


throughout.. 
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Before L. H. Saunders, Esq., 1.0.8. Civil Second. 
Appeal No, St 
MAUNG PO TOK v. MA SWE MI. of i9x8, 
19% July, 


Mr. D. Duti—for Appellant. 
Mr. Maung Su—for Respondent. 
Provincial Small Cause Courts,—iIJ Schedule, clause 15. 


Shecific Relief —section 30. 

Heid,—that a suit for the specific padtormance of an aw ard i isnota 
suit for the specific performance of a contract. 

Held aiso,—that where a claim has been submitted to eihieaton ‘and 
an award made the claim forcer pensation is merged in the award and the 
' payment of any money directed by the award appears to be a simple claim 
for moncy of a kind cognizable by a Court of Small Causes. 


I.L.R., 16 Bom., 267. 
——13 Mad., 344. 
16 Indian-Cases, 868. 


This was a suit-to recover Rs. 45 awarded to the Plaintiff 
by arbitrators. The Courts below have differed and the Defen- 
_ dant has filed a second appeal under section 13 of the ee 
‘Burma Civil Courts ‘Regulation. ~ 
A preliminary objection has been raised that the suit was 
of a nature cognizable ty « Ccurt cf Smali Causes and that 
therefore no second appeallay. ‘For the Appellant it is urged 
‘that the suit is not cognizable by a Court of Small Causes. 
because it is a suit for specific performance of a contract, 
Clause 15 of the Second Schedule to the Provincial Small Cause 
Courts Act. But I think there can.be no doubt that the view 
expressed in Simon v. McMaster (1) is correct and that the 
effect of section 30 of the Specific Relief Act is merely to. 
apply to awards the provisions of Chapter V, in which it is. 
contained, as'to contracts and not to convert an award into. 
contract. A suit for the specific performance of an awar, Ei 
not therefore a suit for the specific performance of a contr 
The contention that Article 24 applies is obviously fot! 
sustainable. A suit to contest an award is not the same’ thing’ 
as a suit to enforce an award, and the fact that the Defendasit 
contests the award does not alter the nature of the suit. / / ‘This 
was the view taken in the Madras case referred to as well as in 
Kyimandas Mulchand v. Manghoomal Hemraj (2) and ‘atipeats: 
to be not’ open to question. 
_() LL.R., i3 Mad., 344, (3) 16 Indian Cases, see, : 
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Finally it is argued that the award. was upon a claim for 
damages for breach of promise of marriagé and seduction, a 
claim which is not cognizable by a Court of Small Causes under 
Article 35 and (g). But itis quite clear upon the pleadings 
that the cause of action was not the original breach of promise 
by the Defendant but was the award of the arbitrators. Certain 
cases which are not available inthis Court have been referred 
to in which it was held apparently that a suit relating to -main- 
tenance, Article 38, in which the arrears of maintenance were 
claimed on an award of arbitrators fixing the amount, was a suit 
within the meaning of Article 38 and was not therefore cogniz-. 


_able by a Court of Small Causes. But I think itis clear that 


the terms of Article 38,“ a suit relating to. maintenance ” are 
very much wider than the terms of Article 35 (f) and (g) which 


‘runs, “ A suit for compensation (f) for adultery or seduction, 


(g) for. breach of contract of betrothal or promise oftmarriage.” 
‘Where a claim for compensation, has been submitted to arbitra- 


_ tion and an award mide, the claim for compensation is merged 
" in the award and the payment of any money directed by the 


award appears to bea simple claim for money of a kind ee 
able by a Court of Small Causes. 

. On the other hand a suit. relating to maintenance wed: un- 
doubtedly include a suit to enforce an award by which the 
maintenance was fixed. In Bhagvan Rao v. Ganpat Rao (8) 
it was pointed out that whereas suits relating to maintenance 
claimed on’ a special bond or other. contract were. cognizable 
by a Court of Small.Causes before the passing: ‘of Act IX 


of 1887, the Legislature - in. clause 88 has now used language. 


wide enough to exclude from the jurisdiction of Courts of 
Small Causes any suit relating to maintenance including that 
suit which was one upon a bond, and I imagine the same prin- 
ciple would apply to the award of anntbratons fixing main- 
Here the: only. matters” in issue were whether the parties 
agreed to submit their differences to arbitration, and whether - 
an awar'dwas passed. I am of opinion therefore that the suit 
was cognizable by.a Court of si Causes and that no second. 


appeal lies. 


8) LLR. 16 Bows, 267. 
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Before L. H. Saunders, Esq., 1.C.S. ae. acid 
NGA PO TOK v, KING-EMPEROR (NGA LU KA). We of 
Mr. Mya U—for Applicant. 18¢h July» 


Mr. San Wa—for Respondent. 
Penal Code—441, 447, 
Criminal Procedure—822. 


-Held,—that there is no provision of law in the Indian Penal Code or 
the Code of Criminal Procedure which restricts the right of a person not 
in possession. to make a complaint to a Magistrate in respect of the offence 
.of trespass even though that offence is-alleged to have been committed 
against a third person, nor does the definition of criminal trespass 

- contained in section 441 of the: Indian Penal Code restrict the offence to ” 
cases in which the person in actual physical possession is insulted, intimi- 
dated or annoyed. 

‘Held, further,—that an order under section 522, Code of Criminal 
Procedure, need not be made at the time of-conviction; it is sufficient if itis 
-made without unreasonable delay, and that an offence attended by criminal 
force within the meaning of section 522, Criminal-Procedure Code, includes 
an offence in-the commission of which there has been a show of force. 


U.B.R., 1897-01, I, 352. 49 PLR. Cri; 15. 
8 L.B.R., 425. 11: C.W.N., 467. 

The Applicant has been convicted in this case under section 
447 of the Indian Penal Code and sentenced to one month’s 
rigorous imprisonment and to pay a fine of Rs. 30 or to suffer 
two weeks’ further rigorous imprisonment. The sentence was 
reduced on appeal. - 

“The Complainant was the owner of certain cultivated land 
sehich was let by him yearly to a tenant, Maung Yan, and while 
in occupation of this tenant, the Accused, forcibly entered upon 
the land ploughed and sowed seed upon it. 

It is objected that the prosecution upon the. complaint’ of 

a landlord who was not in actual physical possession of the 
Jand could not be maintained. The authorities quoted have 
been set out in- this Court’s case Chinkwana and” three 
We. King-Emperor (1) and it was there held, following the case. 
reported in (21) Bombay, page 536, that it is an ordinary rule of 
law that any body cant complain of a criminal offence subject 
to specified excemptions. It is true that the case under consi- 
deration was one in which the Applicants had been convicted 
ainder section 452 of the Indian Penal Code which was not 
compoundable, and it’ was also held that the intention of the 
(i) U.R.B., 1897-01, 1, 352. 
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Applicants had been to commit an offence, and that while sec- 
tion 441 makes it an offence to enter upon land with a view to 
intimidate, insult or annoy the person in. possession, it is also- 
an offence to enter upon land to commit an offence even thougtr. 
such offence be not directed against the person in posseSsion. . 
In the Lower Burma case Tok Gyi v. King-Einferor (2) it was. 
held that where property isin actual physical possession of one 
person he is the only person whose, feelings have to be consi- 
«dered under section 441 of the Indian Penal Code. If that were: 
not so it would be possible for the juridical possessor to- 


’ prosecute, for criminal trespass and. the actual possessor to- 


compound the offence under section 345 of the Code of Crimi-- 
nal Procedure, andit was held that this was a result which’ 
could never have been contemplated.by the Legislature. But. 
it does not appear to me tobe necessary to hold that such a. 
result could ‘never have been contemplated. An offence: 
punishable under section 447, Indian Penal Code, is bracketted’ 


‘ with an offence punishable under section ‘448, in the table. con-: 
tained in section 345 of the Code of Criminal Procedure. An 


offence punishable under section 448, Indian Penal Code, is ‘a. 
warrant case and the Police may arrest and send an accused. 
person for trial upon the information of a person who is not in‘ 
actual physical possession of the property trespassed on, and’ 
the case may be compounded at any time by the person in 
possession, 

The Indian Penal Code does not define what is meant by’ 
“ possession” except.in section 27 where there-is 4 restricted” 
definition which does not include the case of a landlord and” 
tenant. The view that the person annoyed must be the person 
in actual possession is adopted after a review of the authorities’ 
in Gour’s commentary on the Indian Penal Code in paragraph 
1564 at page ‘1810. On the other hand Mayne in his commen-- 


tary at page 7365, 4th Edition, holding that possession must. be: 


actual and not merely constructive, considers that it mtst be 
such a possession as is: contemplated by section 145 of the Code~ 
of Criminal Procedure, not necessarily a bodily possession, but™ 
a possession by means of a servant or a tenant who holds by” 
authority of the person claiming to be in possession. 

2) SLBLR., 425. 
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It appears to me that it is a question of fact whether the 
entry of a person accused of committing the offence of tres- 

_ pass is an entry with a view to intimidate, insult or annoy the 
person in possession and that it is not necessary to restrict the 
meaning of the word “possession” to actual physical posses- 

_ sion. Ifthe person charged has entered upon the property by 
the leave and license of the- tenant he has certainly not com- 
‘mitted the offence of trespass as far as the tenant is concerned, 
.. but he may still commit an offence against the landlord ; where 
for instance the rights of killing game are reserved to the land- 
lord by a lease, a person who intentionally enters upon the 
property to annoy the landlord by disturbing or destroying 
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game may commit an offence though he does so with the leave | 


of the tenant... It appears to me therefore that there is no provi- 
sion of law in the Indian Penal Code or the Code of Criminal 
Procedure which restricts the right of a person not in posses- 
sion to make a complaint to a Magistrate in respect of the 
offence of trespass even though that offence is alleged to have 
been committed against a third person, nor does the definition 
of criminal trespass contained in section 441 of the Indian 
. Penal. Code restrict the offence to cases in which the person in 


“actual physical possession is insulted, intimidated or annoyed. - 


Here the Magistrates have found that the act of accused 
did in fact annoy both the landlord and his tenant. ‘Both the 
landlord and the tenant were called as witnesses and gave 
evidence atid I see no reason to interfere with the finding on 
the merits. aes 

The claim that the accused was acting in-the assertion of 
a bond fide claim of right cannot be accepted. . 

A further question has been raised that the Magistrates 
passed an order under section 522 of the Code of Criminal Pro. 
cedure directing that the complainant be restored to possession 
of the land although there was no finding of the use of criminal 

-force or dispossession and the order was not made at the time 
of conviction. But I am of opinion that both these grounds. 
are founded upon restrictions which have been placed upon the 
clear provisions of section 522 by decisions of doubtful autho. 
rity. Here the accused was convicted on the 28th February 


1918; he appealed and his appeal was disposed of a the 4th 
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March 1918, and an application was made on the. 4th of April, 
orders being passed on the 11th of April for the restoration of 
the property. It was held in Gulam Muhamad v.. Karan: 
Singh (1) where there had been adelay of 20 months in making 


. the order, that the delay was justified by the fact. that there 
-had been proceedings in the Civil Court in respect. of the pro- 


perty and the complainant seemed to have moved the ieoune 

promptly enough. : 
In Chakoo Mandal v. Einper or (2) the view was expressed 

that it was not nécessary that criminal force should be. used 


to dispossess a party before the provisions of section 522 of the 
Code of Criminal Procedure could be applied. 


‘Here the record makes it clear that although | no criminal 
donc was used in the sense that no assault was committed . 


‘and the complainant ‘was not bodily removed from the land, 


still the entry was forcible: both the complainant and histenant 
swore that the accused forcibly entered upon the alle and 
ploughed and sowed it. 

The application must be dismissed. 

Before & it. Saunders, Esq., EC. S. 
NGA SHWE BAW %. KING-EMPEROR. 
Mr. L..N. Pershad—tor Applicant. 

Forests—rr. 22,98. : . 

Held,—that the holder of a license to extract a certain fixed quantity 
of teak is responsible if under cover of.the license something illegal is done 
‘and it is immaterial whether that illegal act isdone by the licensee or by 
some.one employed by him, provided that the person enplaved is acting 
within the scope of his employment. 

9 L.B.R., 112. 

Ladmitted this Spplfeation for revision e because it seemed 

desirable that the question of theliability of a person who 


- holds a license for the extraction of timber from: the. Forest 


Department for the acts of his ‘servants should be examined. 


- The point has recently beendecided i in Lower Burma, K.-Ev v. 


U. Gyaw (8) and I have no doubt that the view taken there-is 
correct. The terms of the license make the holder responsible, 


it under cover of the license, something | illegal is done, Form 


(1) 49 Punjab Record, Cr]., No. 15. (2) 11 CW. N., 467." 
@) SL.BR,, p. 112. : 
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TH, condition (8), and it makes no difference whether that 
illegal act is done by the licensee or by someone employed 
by him provided the servant is acting within the‘scope of his 
employment. Here the accused held two licenses to extract a 
certain fixed quantity of teak.- Presumably as a concession to 
licensees, they are, according to the evidence, permitted to cut 
timber in excess of the quantity allowed by the ‘license up to 
25 per cent. of that quantity, but no more. Here the quantity 
extracted was after allowing for this excess, over 24 tons in 
.excess of the amount for which accused held licenses. There 
an be no doubt that the accused who has admittedly been 
engaged in the timber business for a great many yeats cannot 
be allowed to. escape punishment on a plea of ignorance 
-unsupported by any evidence. That the timber was actually 


-extracted by his servant makes no difference. It is suggested | 


that the person who extracted the timber was an agent and 
‘not aservant. This does not appear to be the case. The man 
is referred to in the accused’s examination as his 16k tha or 
workman and there is nothing to show that he was anything 
else. Nor does it appear that if Maung Tha Han, the man in 
-quéstion, had been accused’s agent the accused’s responsibility 
would have ceased on that account. If he was an agent at all 
-he was an-agent to extract timber for the accused under the 
terms of the licenses held by accused. The application must 


-be dismissed. 


Before L. H. Saunders, Esq., 1.08. 
NGA NGWE GYAW v. KING-EMPEROR. 
Mr. L. K. Mitter—for Applicant. 


Criminal Procedure—432, Gambling—8, 9. 

Held,—that an accused person cannot be put on his oath or examined 
7as a witness in the case in which he is accused. The fact that there are 
several accused persons is immaterial if the accused is himself upon his 


trial with the other accused at the time when it is sought to make hima _ 


witness. 
Held also,—that if an incompetent witness is examined inadvertently 
‘his statement is not legal evidence and must entirely be ignored. 
' ‘LLR., 23 Bom., 213, 
The applicant has been convicted of an offence punishable 


~under section 11 of the Burma Gambling-Act. He was tried’. 
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with six other accused persons at one trial. In the course of’ 
the trial two of the accused were put into the box and examined 


- as defence witnesses. The Magistrate apparently allowed. this. 
to be done inadvertently.. That it should have been possible~~ 


for this to happen would appear to argue a considerable lack. 
of system in the Magistrate’s method of conducting the trial: : 
Having examined the witnesses the Magistrate, finding that. 


they were accused, called upon the Advocate for the accused to 


satisfy him that their evidence was admissible. “He does not 
appear to ‘have come to any definite conclusion. after hearing. 
the arguments .of ithe Advocate but refused to examine as a. 
‘witness the third accused who was tendered, and in his judg-. 
ment discarded the evidence ‘of these two accused as unreliable.. 

It is now urged that their evidence was admiésible and. 
chant have-been considéred by the Magistrate. The learned 
‘Advocate who puts forward this plea has not however explained 
how it.can be justified. He has referred to section 8 of the- 
Gambling Act which allows an accused person to give evidence- 
on being required to do so by the Magistrate touching any un-: 


’ lawful gaming or anything done with reference to such gaming, 
etc. Section 9 provides that such person.is to be absolved 
from punishment for any offence under the Act committed by _ 
‘him during such gaming, if the Magistrate is of opinion that he- 


has.made a true and faithful discovery to the best of his. 
knowledge of all things’ as to which he shall be examined.. 
There i is no doubt that the evidence given by an accused person 
under these conditions might be true and yet be favourable to. 


‘some or all of the accused, but it is-not defence evidence and it. 


‘does not justify the examination of an accused person other-. 
wise than on the requisition of the Magistrate. before whom the: 
trial is being conducted. ; : : 

- There is no doubt that an accused person is nota competent: 
witness except in such cases as the law distinctly provides. for - 
his being examined as a witness. Section 432 of the Code of 
Criminal Procedure expressly lays down the manner in which: 
an accused person is to be examined and provides that. no. 
oath shall be administered to the accused. The” meaning of’ 
ie Accused.” ‘has been decided by authority—I have-no doubt: 

correctly—to be the accused person who is at the time undeér- . 
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‘trial and under examination by the Court, Empress v. 
Durant (1), ov as it is put in another case quoted in that 
judgment, an accused person cannot be put on his oath or 
examined as a witness in the case in which he is accused. The 
fact that there are several accused persons appears to me 
to be immaterial if the accused is himself upon his trial with 
the other accused at the time when it is sought to make him a 
‘witness. There can I think be no doubt that if an incompetent 
‘witness is examined inadvertently his statement is not legal 
-evidence and must entirely be ignored. 


Upon the merits there are clearly no grounds for interfer- | 


-ence. Assuming that two of the prosecution witnesses were 
accomplices though I think the.Magistrate was right in holding - 
that they were not, they were not merely corroborated, but. 
there was the evidence of another witness Maung Ba Pe who” 
thas not been discredited in any way and who fully bore out the 
-ease for the prosecution. 

The application must be dismissed. 





Before L. H. Saunders, Esg., 1.0.8. 
LAW KAW v. KING-EMPEROR. 


Mr. L. Pershad—for Applicant. 
*Opium Law Amendment Act—s. 


An order made by'a Magistrate to execute 2 bond under section 3 of © 


‘the Burma Opium Law Amendment Act is appealable to the District 
Magistrate. : 

U.B.R., 1897-G1, I, 227. 

This is an application to revise the order of the Subdivi- 
sional Magistrate, Bhamo, requiring the Applicant to execute a 
Sond under the provisions of section 3 of the Burma Opium 
Law Amendment Act. ie 

I suggested to the learned Advocate by whom the applica- 
‘tion was made that his remedy lay in an appeal to the ‘District 
Magistrate and have given him time to consider this view. He 
urges that section 3 of the Opium Law Amendment Act makes 
no provision for appeals and only deals with the procedure of 
the Magistrate acting upon. the information received. 

’ The terms of section 3 of the Burma Opium Law Amend- 
ment Act are however mutatis mutandis identical with the- 
(K) LL.R.. 23 Bom., 213, 
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terms of section 17 of the Burma Gambling Act, and in the 
case of Q.-E. v. Nga Kyauk Maw (1) it was held that a Magis-. 
trate in dealing with a person against whom information is. 
received under that section, should do so as nearly as possible. 
as if the information were of the description mentioned in 
section 110 of the Code of Criminal Procedure, that fs to say, 


-he must record an order under section 112 and proceed in’ 


accordance with the following sections of the Code and, if he- 
‘finds it necessary to demand security, he must make an order: 
under section 118. Against that order an appeal lies to the- 
District Magistrate under section 406 of the Codé of Criminal. 


Procedure. 


It is I think clear that the same proneduen i is applicable in 
cases under section 3 of the Burma Opium Law Amendment 
Act as under section 17 of the Gambling Act, and this applica- 
tion must be dismissed. . 


- Before L. A. Scunders, (Esq., 1.0.8. 
NGA. PAIK. .v. NGA SAW HLAING. 


Mr. R. BK, se anerjee—for Applicant. 
Mr. €. G. 8. Pillay—tor Respondent. 


Griminal Proceduve—350. 
Held,—that section 350, Code of Criminal Procedure, provides the only 


’ exception to the general principle that Criminal cases must be decided by: 


the Magistrate who heard the evidence. 
I-L.R., 23 Cal, 194. , 

In this case which was tried by a Bench of Honorary 
Magistrates, the evidence for the prosecution was heard by two- 
Magistrates, Maung Maung Gale and Hajee. Bawa Cooti. The: 
Jatter did not attend again. The accused called no witnesses. 
but the Advocates were heard and judgment was delivered by a. 
‘Bench consisting of Maung Maung Gale and ‘Maung Po Sin,. 
the latter of whom had not heard the examination of . the: 


' witnesses. There is no doubt that both the letter and the: 
_spirit of the law require all criminal cases to be decided. by: : 


Magistrates who have heard: the evidence, the only exception. . 

being that: provided for by section 350, Code of Criminal 

Procedure, which is not applicable in this case, Dauri Thakur: 
(i) U.B.R., 1897-01, 1, 227. . 
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v. Bhowari Sahoo (1). The order of acquittal was therefore 


anlillegal order. It is not necessary to do more than point 


this out. From.the record it isclear thatif any offence was 
committed it was of a kind which would be covered by section 


95, Indian Penal Code. 





‘Before L. H. Saunders, Esgq., I.C.S. 
MAUNG PYO. v. MAUNG PO GYI. 


Nv. D. Dutt—for Applicant. 


Contract—23. 
- Held,—that a contractin the nature of a marriage brocage contract is 


opposed to public policy and should not be enforced. 
LL.R. 23 All., 495. 

18 Bom., 131. 

17 Made, 8. - Er, 

It was the plaintiff's case that he had solda mare to the 
‘defendant for Rs. 100 and he sued to recover the price. 

The defence admitted the sale but the defendant claimed 
“not to be liable’ on Ithe ground that there was a subsequent 
* contract by which in consideration of the defendant’s persuad- 

ing his sister-in-law to marry the plaintiff the plaintiff agreed 
to forego his claim for this money, 

Both the Courts below have found that the defendant has 
made out his case and dismissed the plaintiff's suit. The 
plaintiff now comes to this Court in revision. 

The findings of the lower Courts may be accepted, but I 
think itis. clear that they have failed to consider the question 
whether the contract was one which could be enforced and 

that there is no doubt that it was not. Under section 23. of the 
Contract Act it appears to me that the consideration was not 
lawful being opposed to public policy. It was in the nature of 
amarriage brocage contract. There is ample authority for 
holding that such contracts are opposed to public policy and 








should not beenforced. The following Indian cases are to the. 


point: Baldeo Sahdiv. Junina Kumar (2), Tiumbar Ratansi 
v. Jagjiva Hansraj (3) and Vaithya Nathan v. Gangarazu (4). 

There has been some doubt in India as to whether a contract 
of this description is not valid in the case of a minor who is an 


(1) LL.R., 23 Cal., 194, (2) LL.R., 23 All., 495. 
(3) LL-R.. 13 Bom.131- (4) LLLR. 17 Mad. 9, 
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infant where the money is received for the benefit of the 


M ed Po | minor, but such doubts cannot apply to Burma where a _ 


marriage contract is not usually entered into until the children 
are of-an age to marry and is never valid unless with the 
children’s consent. ‘Here, moreover, there is no suggestion 
that the money was received for the benefit of the wife. This . 
was a case’ in which the wife was 17 years of age and. the 
husband 67; the marriage: only lasted afew months and it. 
appears to me to disclose fairly clearly some of the objections - 
to upholding such a contract. 

I am of opinion that the-Courts Gales have erred in failing 
to consider whether the contract wasfor:a lawful considera: 


- tion. Theirdecrees must be set aside and there will be a decree 


for the plaintiff for Re. 100 with costs on that amount through- 
out, , 





Before L. H. Saunders, Esgq., LCS. 


-MAUNG PO TAW »: HARAMDI MISSAY | AND 2 OTHERS. 


oth December. 


Mr. D. Dutt—for Applicant. ; 
Messrs. Vasudevan and U.G. S. Piltey toe Respondents. 


_ Contract—t51. 
Carriers Act. 
Held—that the responsibility of a common ¢arricr is not within the Con- 
tract Act, A common carrier, unless he is protected by a special contract 
or by statute, is liable as an insurer of goods, that is, he is responsible for 


“every injury to the goods occasioned by any means whatever except only 


by the act of God and the King’s enemies. 
I.L-R., 18 Cal., 620. 
27 Cal. L.J., 615. 
1 C.W.N., 329. ; 

This application was filed.as an appeal. adden eee ee 13 of 
the Upper Burma Civil Courts Regulatiog. but it was admitted. 
by the learned Advocate for the Applicant that an appeal. did 
not lie and the application’ has therefore béen admitted and | 


; argued as an application for revision. 


The Plaintiff sued three persons, a ferry licensee cand. his 
two servants to recover Rs. 195 the price of 100 baskets of . 
beans made over'to the Defendants to be ferried across the river. 
_The beans were sunk in the course of being ferried and the 
Plaintiff claimed their value. . 
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The Defendants stated that there was no negligence on 
their part but that the ferry boat had been sunk by an Irra- 
waddy Flotilla steamer and they prayed that the Captain of the 
‘steamer should be made a party. The Captain was accordingly 
added as a 4th Defendant. ; 

The Court of first instance found that there was negligence 
on the part of the first three Defendants. It dismissed: the 


suit against the 4th Defendant, and granted the Plaintiff. a 


decree against the first three Defendants only. 

The first Defendant then appealed and the Judge of. the 
District Ceurt finding that there was no negligence on the 
part of the Appellant discharged the Township Court’s decree 
‘against all three Defendants ‘aithough the 2nd and-3rd Defend- 
-ants had not appealed and were not parties to the appeal. 

The grounds in revision are that the Lower Appellate Court 
‘should not have reversed the decree against the Respondents 
‘who did not appeal, that there was proof of negligence and that 


the Defendants being in the position of common carriers. they 


.are liable for the loss and damage sustained. 

It does not appear to be necessary to decide in this inte 
whether the Defendants 1 to 3 were negligent, but upon the 
evidence I am inclined to agree with the Judge of the Lower 
Appellate Court: It would appear that their boat was moored 
‘to a-raft and was therefore stationary when it was struck by 
‘the Irrawaddy Fiotiia steamer and sunk. it does not appear 
that by mooring the boat where it was moored the Defendants 
‘were guilty of negligence. 


If then the law on the subject were. apne the law applic- — 


-able in the case of bailees under the provisions of the Contract 
Act the Defendants-Respondents might have had a good 
-defence, since by section 151 of that Act the bailee is bound to 
_ take as much care of the goods bailed to him .as a man of 
-ordinary prudence would, under similar circumstances, take of 
his own goods of the same bulk, etc. But it has not been 
' -denied and I think there can be no.doubt that the Defendants- 


Respondents were in the position of common carriers, that is: 


‘to say, persons holding themselves out as carrying on the 
‘business of carrying the goods of all and sundry from place to 
place, and it has been held by Their Lordships of the Privy 
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Council in the case of Irrawaddy Flotilla Company v. Bhag- 

wan Das (1) that the duties and liabilities of a common carrier 
in India are governed by the principles of the English common 
law in conjunction with the provisions of the Carriers Act, and 
that notwithstanding some general expressions in the Chapter 
on bailments, the responsibility of a common carrier is not 
within the Contract Act, while 2 common carrier unless he is 
protected by a special contract or by:statute, is liable as the 
insurer of goods, that is, he ig:responsible for every injury to 
the goods occasioned by any means: whatever except only by 
the act of God and the King’s enemies. 

‘It has been suggested by the learned Advocates seine: have: 
argued the case for the Respondents that a carrier is only 
bound to exercise an amount of care, skill and nerve which 
might reasonably be expected from'a person in an emérgency, 
Dwarkanath Raimchan Choudhury v. The Rivers Steam Navi--. 
gation Company (2) and again that in the case of a collision a. 
competent sailor being placed, entirely by the erroneous: 
conduct of a vessel under way, in a position of difficulty in: 
which an instant step was imperative, is entitled to claim a 
favourable consideration for the action which he decided to- 
take, “ Mary” Tug Company v. The British India Steam Navi- 
gation Company (3). But both of these cases are cases between 
parties who did not occupy the position of owner of goods and 
common carrier in respect of goods. There is no doubt here- 
that if the Defendants-Respondents can prove. negligence- 
against the Captain of the steamer who was the 4th Defend-. 
ant, they may be able to recover ‘the loss incurred in conse-. . 
quence of such negligence. As a matter of fact payment has. 
actually been made by the 4th Defendant to the ?t Defend-. 
ant on account of the accident in question. Thes 1s no doubt: 
that as between the Plaintiff-Appellant and the Ist Defendant-. 
Respondent the Plaintiff-Appellant was entitled to rezover. 

It has not been:shown that the 2nd and 3rd Defendants-.... 
Respondents were acting outside the scope of their employ-. 
ment or that they were guilty of any acts by which to make. 
themselves responsible, nor does there appear to have been any- 


“() L.L.R:, 18 Cal., 620, : (2) 27 Cal. Law Journal, 615, 
(3) 1 Cw. N., 329. 
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contract between them and the Plaintiff-Appelant. Whether 
therefore the Lower Appellate Court was right or not in dis- 


missing the Plaintiff's claim against them in their -absence, 


this Court will not interfere in revision since substantial justice 
has clearly been done. zs 

For the reasons stated I am of opinion. that the Courts 
below have acted with material irregularity in the exercise of 
their jurisdiction in failing to consider the law applicable in 
this matter, and in this view of the case the decrees of the 


Courts below must be set aside and there will be a decree in | 


favour of the Plaintiff-Applicant against the Ist Defendant- 
Respondent only for Rs. 195 with costs throughout. 


The Piaintiff-Applicant will pay the costs of the 2nd and. 


38rd Defendants-Respondents. 





Before L. H. Saunders, £sq., 1.C8. 
MAUNG MAUNG THAN v. L. K.S. M. SOMASUNDRAN 
*CHETTY. © 
Mr. L. KK. Mittcr—tor Applicant. 


Civil Procedure—O. V, 4.17, . , 

Held,—that Rule 17, O. V, of the Civil Procedure -Code is intended for 
cases in which the summons should be affixed in the way required by that 
rule after a proper attempt has been made to find the Defendant. 


“ U.B.R., 1892-96, II, 262. 

LL.R., 19°Cal., 201. — 

-The Applicant was sued as Defendant in the Township 
Court, Kyauksé, the plaint being filed on the ist November 
1917 on which date summonses for settlement of issues were 
ordered for the 12th November 1917. On the 12th of Novem- 
‘ber the summons was returned with an endorsement that this 
Defendant was not found, thathis daughter said he-had gone 
to the jungle to sow seeds, and that the summons had been 
. affixed to the house. The process-server made an affidavit to 
that effect and the Judge then directed the suit to proceed 
ex-parte and gave the Plaintiff a decree in the absence of this 
Defendant. An application to set aside the decree was rejected 


.and the Defendant appealed ; the appeal was also dismissed. 


He now comes to this Court in ‘revision. 
In rejecting the application-to reopen the case the Judge of 
the Township Court said that he found that the summons was 
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duly served by. affixing a copy of it on the Defendant’s house 
in his absence under O.V,r. 17. The Judge of the Lower 
Appellate Court said “ Considering the fact that both the 
Appellant and U Chit Pén his co-Defendant. who was served 
are well known people in the town, | am of opinion that scrvice 
of summons under O. V, r. 17, of the Céde of Civil Procedure, 
that is to say, affixing a copy of the summons on the Defen- 
dant’s house, is quite effective.” 

The grounds of this application‘in revision are that there 
was no effective service-of the summons. It is quite clear that 
O..V, r. 17, was not complied with either in the letter or the 
spirit. The rule requires the servirig officer to use due and 
reasonable diligence to find the: Defendant, ‘It also requires - 


‘that the summons should be affixed on.the outer door or some 


other conspicuous part of the house in’ which the Defendant 
ordinarily resides, or carries on business, or personally works 
for gain. The endorsement on the summons is dated the 6th 


- of November. The Defendant resides at Kyauksé and there 


were therefore several days in which the summons might have 


‘beenserved. Itis clear that no due and reasonable diligence 


was used, nor does the return show that there was no other 
‘person on whom service could be made, that the summons was 
affixed on the outer door or some other conspicuous part of 
the house, nor is it shown that the house was one in which the 

Defendant erdinarily resided, or carried on business or person- 
ally worked for gain. 

_ It was ‘pointed out in the case of Maung Kywe v. Ma Shwe 
Me (1) that care must be taken to effect service on the Defen-- 
dant personally, if possible. The remarks of Petheram, C.J., in 
Cohen 'v. Nursing Dass Auddy (2) are much to the point and. 
should. be generally known. The Chief Justice there said 
“ Section 80 of the Code of Civil Procedure” (corresponding 
with O. V, r. 17, of thé present Code) “ is intended for cases 
“in which the writ should be affixed in the way required by 
that section after a proper attempt has been made to ‘find the. 
Defendant. Itis true that you may go toa man’s house and 
not find. him, but-that is not attempting to find him. You .. 


’ should go to his house, make enquiries, and if necessary, follow 


_ (1) UBLR,, 1892-96; IT, 262. (2) LL.R., 19 Cal., 201. - 
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him. You should make enquiries to find out when he is likely 
to be at home, and go tothe house atatime when he can be 
found. Before service like this can be effected it must be 
shown that proper efforts have been madeto find out when 
and where the Defendant is likely to be found, not as seems to 
be done in this country to go to. his house ina perfunctory 
-way, and because he has not been found there, to affix a copy 
of the summons on the outer door of his house.” The Judge 
thought that the affidavit in that case was insufficient, and it 
was as well that pérsons should know that such service is not 
good service, and that suits should not be tried as undefended 
suits on service stich as had been relied on in that-case. 


These remarks ave commended to the notice of the Judge. - 


The ex-parte decree must be set aside and the Judge will 
now readmit the suit and proceed to try it according to law. 
Costs will fcllow the final result. 





' Before L. H. Saunders, Esq., LCs. 
NGA THA ZAN v. SUNDER SINGH. 
Mr. S. Vasudevan—for Appellant. 

Mr. A.M. Lutter—for Respondent. 


Possession as title. 
_ + feld,—that ifa person dispossessed of propetty does not avail himself 
of the remedy allowed by section 9 of the Specific Relief Act, he must 
prove a title which, where it is based on possession only, must be posses- 
sion for at least twelve years. 

U.B.R., 1892-96, II, 375. 

U.BR., 1904-06, II, Evidence 7. 

LL.R., 26 Cal, 579. 


The Plaintiff sued to recover possession of certain-land with 
houses ‘situated thereon and a fence. He alleged title and 
dispossession by the Defendant. The Defendant denied the title 
and dispossession. _Both the Courts below fiave given the 
‘plaintiff a decree and the Defendant now comes to this Court 

“in second appeal under section 100 of the Code of Civil Proce- 
: dure. E 


""The-cnae avas badly tried and the opening remarks in the: 


case of Maung Nyun v. Ma Nyein. Zan (1) which has been 


cited by the Appellant apply to the proceedings of the Courts. . 


‘below. Both the Courts appear to have given the Plaintiff a. 
(1) U.B.R., 1892-96, I, 375, 
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decree upon the weakness of the Defendant’s case. The Court 
of First Instance discussed the defence evidence at some length, 
and holding that the houses had been built by the Plaintiff and 
that the Defendant’s title fell to the ground when the auction 
sale at which he claimed. to have purchased the land was set 
aside, gave the Plaintiff'a decree. On appeal the Judge of the 
District Court said: “I do not think Ineed make any comment 
upon the evidence adduced by the Plaintiff since the Defendant 
has failed to prove that the land belonged to him.” 
Admittedly, the Plaintiff being out of possession and the 
disturbance of. the Plaintiff's possession having taken place 
more than six months before the filing of the suit, it was for _ 
the Plaintiff to prove both’ title and dispossession. As to title it 
appears to me that he failed entirely to prove any title: He 
claimed to have bought the land’in suit from one Maung Chin 
about six years before the suit was filed; admittedly the tran- 
saction. was reduced to writing and the documént was not 
registered. The property was therefore not affected by this 
transaction and the most the Plaintiff could do was. to prove 
that he had been in possession for some years before the 
Defendant. It was pointed out in Mi Ein Kin’s- case (2) that 


, previous-long possession is evidence of title, and it is urged 


for the ‘Respondent that the Plaintiff’s possession was long .. 
and was proof of title. The Plaintiff in his plaint said that he 
purchased the land about six years ago, he had been dispos- 
‘sessed by the Defendanht some fourteen months before the suit 
was filed, and his possession was therefore less than five years, 
In any case it appears to me that a possession of less than five 


‘years cannot be called previous long possession, and where a 


Plaintiff can rely upon nothing but pdssession to prove his title, 


it appears to me further that that possession must be for twelve 


years or more, see Nisa Chand Gaita v. Kanchiram Bagani (3). 
It was there, I think correctly, pointed out that any other view 


‘would lead to anomalous results; for instance, where the posi- 


tion of the parties was evenly balanced, where for instance 
plaintiff had been in possession for eight years but was dispos-’ 
sessed by the Defendant and had not pia his suit for seven 
(2) U.B.R., 1904-06, II, By. 
(3) I.L.R., 26 Cal., 579. 
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years, why should eight years’ possession of the Plaintiff entitle 
him to a decree against the Defendant, whose possession though 


originating it may be in force, was allowed to continue for - 


seven years peaceably? I think that the view expressed there 


was correct that if a person dispossessed of property does not: 


avail himself of the remedy allowed by section 9 of the Specific 
Relief Act, he must prove a title which, where it is based on 
possession only, must be possession for.at least twelve years. 
In this view of the case the evidence as to who built the house 
in ‘dispute is immaterial. 

; _The evidence upon the record as to dispossession by the 
' Defendant is also extremely. meagre. The Plaintiff said 

apparently that he had been locked out by the Defendant. 

Nga Chin said, “I saw Defendant forcibly took possession 
of the Plaintiff’s two houses and locked them up.” He did not 
explain in what the forcible taking possession consisted, nor 
did the Headman Maung Cheik who gave similar evidence but 
who admitted in-cross-examination that his evidence as to the 

. building of the houses was what he had been told by the 
carpenters, j 
Moreover the plaint was extremely vague and should not 
have been'accepted without amendment since it teft the area 
-and position of the land entirely undefined. It is admitted that 
the parties were allowed to file documents at any time during 
the hearing of the suit. The plaint did not give the area of the 
land sued for, but the plan filed by the Plaintiff gives an area 
of over an acre, whereas the Plaintrff’s vendor said he had 
sold to him an area measuring 120' by 40.’ It is obvious 
that grave injustice may be done where the Court-allows such 
looseness in the framing of the suit. 

The Defendant being in possession was protected by section 
110 of the Evidence Act and.was not bound: to show any title. 
Upon the evidence.upon the record it appears to me that he 

- was able to show title by purchase at a Court auction in virtue 
of which he-has been in possession of the land although the 
auction sale has nominally been set aside. 

The appeal must be allowed and the Plaintifi’s suit is 
' dismissed with costs throughout. 
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Ce iL e . 
pike Before L. H. Saunders, Esgq., I.C.S. 
No 228 of 
1938, SOPHIA BLIN v. MARIA DAVID. 
31st Jenuary 
1919. Mr. H. M. Lutter—for Appellant. 


Messrs. May Aung und Swinhoe—for Respondent. 


Succession Act-—27- ; 

Held,—that marriage under the Burmese law being polygamous a 
union between a-Frenchman and a Burmese lady which. was a lawful- 
marriage under that law. was nota marriage as understood in Christen- 
dom. ° : 

That the offspring of such a marriage are not legitimate and wthage. 
inherit under the law administered in courts in British India such law, being. 
in the case of a. suit between East Indian Christians the law contained: 


in the Succession Act. 
That theterms ‘“‘ Wife ’’ and ‘‘ Lineal desnendlant sedi in ehetitivkeasion 


Act refer only to the lawful wife and to legitimate children. 
1 U.B.R., 1910-13, 111. 
1890, 15 P.D., 76 
I.L.R., 80. Bom;.500. 
8 L.BiR., 399. 
U.B.R., 1892-96, Il, 529. 

This was.a‘suit by the Plaintiff, Maria David, dlutaning to be 
the legitimate daughter of one Theophile Alphonse Blin, 
deceased, against the widow and administratrix of the said. 
T. A. Blin for a declaration that the Plaintiff is the’ legitimate. 
‘daughter of the deceased and for the recovery of a share in” 
the estate put by the Plaintiff at one-third. 

The Defendant as administratrix has denied the legitimacy 
of the Plaintiff and defended the suit upon this ground. 

The District Court has found for the Plaintiff and the 
Defendant now coines to this Court in appeal. Bef ; 

‘The facts are briefly that the deceased, T. A. Blin, a 
Frenchman, came to Mandalay about the year 1874 or 1875, and 
very shortly afterwards formed a union with a Burmese Bud- 
dhist lady by the name of Ma Bwin. There were two children 
of: this union, Matilda, since deceased, and the Plaintiff 
Respondent, Maria, born respectively in 1877 and 1878 The © 
union apparently continued: for ‘some years und was then 
dissolved, but the evidence as. to how it was dissolved. is 
unsatisfactory. Subsequently the deceased T. A. Blin married 
_thé present Defendant-Appellant. It appears...from the: 
euilende that at the time of this martiage Ma Bwin had died. 
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_ There is no doubt that the marriage between the Defen- 
dant-Appellant and M. Blin was a lawful marriage and it. has 
been admitted by the Plaintiff-Respondent. The question is 
whether the union between M. Blin and Ma Bwin was that of 
husband and wife, and whether therefore the Plaintiff-Respond- 
ent was born -in lawful wedlock. The claim which she has 
made to one-third of the estate is based upon section 27 of the 
Succession Act, 1865. M. Blin died intestate and by that 
section one-third of his property belongs to the widow, and 
the remaining two-thirds it is provided, shall go to his. 
lineal descendants. It appears that Matilda Blin was married 
to one Joseph Prazer and has left children surviving her 
' whose title to the remaining third will apparently be governed 
by the decision in the present suit. 

Two issues were framed by the ‘District Court (1) “Is 


Burmese Law. applicable te marriages of Frenchmen or non- 
Buddhist non-Burmans celebrated according to Burmese cere- 
monies or customs in Burma in the Burmese King’s time ” and” 


(8) “Was Plaintiff’s mother married to her father according 
-to Burmese ceremonies or custom, or only his mistress i.., is- 
Plaintiff legitimate or not?” Both these issues were answered. 
in the Plaintiff-Respondent’s favour by the District Court. 
‘The written statement was not ‘very satisfactory and a. 
note has been added to the first issue that it is admitted by the 
Defendant that “if valid then-valid now.” 
_. The-first issue was first argued and gecided by a Bienes 
Judge who was acting as District J udge. After evidence had 
been recorded and the second issue was for decision by the 
permanent Judge, the Advocate for the Defendant-Appellant 
desired to arguethe question.whether if the marriage was. 
valid at the time it is still valid, that: is to say, he did not. 
make the admission which had been made upon the framing 
of issues when-the Defendant-Appellant was represented by 
another Advocate. The Judge discussed the arguments and 
held apparently that it was an attempt to reopen the first 
issue and he also held against the Defendant-Appellant. 

The main argument in this Court has beea upon this parti- 
cular point, and though the learned Advocate for the Plaintiff. 
Respo ndent has drawn the Court's attention to the fact that 
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the point did not arise upon the pleadings, he has not sbiectad 


to its now being raised and has been heard in reply. 


The evidence of the witnesses who were examined must J 


think be taken ’as proving that there was a marriage between. 


the deceased, M. Blin, and Ma Bwin which satisfied the require- ° 
ments of Burmese law. There was a public entertainment 
when the parties came together to which a number of guests, 


“including M. D’ Avera, Madamoiselle Denigri and Maung Kyaw 


E, who at that time.appears to have occupied an official posi- 
tion in the Hiut-daw, were invited. There is evidence that 


” the parties lived openly together as husband and wife and 


went about together and that Ma Bwin was received at the 
Royal Court, and that persons who were not lawfully married’ 
were not'so received. , According to the evidence of Maung 
Kyaw £ only one wife, the principal wife, was received inthe 
palace. According to Burmese law no ceremony of any kind is 
necessary for a marriage, mutual consent is all that is 
fequired and consent may be inferred from the conduct of the 
parties or established by reputation, Mi Me v. Mi Shwe Ma (1). 

~ [have no doubt that the evidence upon the record was_ 


‘sufficient to justify a finding that there was, “according to 
Burmese law, a marriage between M. Blin and Ma: Bwin, and 

' there-can also-be-no doubt that the -Jccaaiaiieiiias inci was 
‘the i issue of that marriage. 


The law’ applicable i is stated in section 13 of the Burma Laws 
Act, 1898, which provides ‘that im questions regarding succes- 
sion, inheritance and ‘marriage the Buddhist Law in cases 
where the parties are Buddhists shall form the rule of decision, - 
otherwise where the case is not provided for by any enactment 
for the time being in force, the decision shall be 
according to justice, equity’ and good conscience. The learned 
‘Advocate for the Plaintiff-Respondent urges that the decision 
‘of the question as to the validity of the marriage should be — 
‘governed by Buddhist Law, which he prefers to call the - 
Burmese Law, and that inasmuch as one of ‘the parties. to’. 
it.was a Burmese Buddhist the application of that law 


“vill ‘be in accordance with justice, equity and. good conscierice, 
> Lunderstand that he admits that the validity, of the marriage 


(1)'1 U.B.R., 1910-18, 111. 
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could not be supported if a claim to property in England 
were based upon itin an English Court, but that that is not 
the case here and he urges that there is no reason why it 
should not be allowed in a Court ia British India*where the 
property is situated. . ; 

The case for the Appellant is ‘that the term “ marriage” 
has in Christendom an entirely definite and clear meaning, that 
it implies a voluntary union for life of one man with one 
‘woman to the exclusion of all others, that one of the parties to 
the union being a Frenchman and a Roman Catholic, the 
parties to this suit being Roman Catholics and the Plaintiff 
claiming under the Succession Act the word marriage must 


be taken in that sense, and that if the union between the - 


father and mother of the Plaintiff-Respondent ‘does not 
answer to that definition she cannot succeed in a Court in 
British India. 
In Mi Me’s case quoted above their Lordships of the Privy 
‘Council stated that in Burma polygamy is undoubtedly lawful 


and this dictum must be accepted, although Mr. May Aung — 


for the Plaintiff-Respondent has suggested that it might be 
possible to argue that at the time when the marriage was 
effected polygamy was either discountenanced or directly 
contrary tolaw. Inthe case of Brinkley v. Attorney-General 
(2) which was 2 petition to establish the validity of a marriage 
“wander 21 and 22 Vic., Chapter 93, it was held upon the evidence 
“that the marriage was valid according to the law of Japan 
and that by such a marriage the Petitioner was precluded 
from marrying any other woman during the subsistence of the 
marriage, that the marriage was valid in England. 

The learned Judge who decided that ‘case referred to the 
‘principle which has been laid down that a marriage which is not 
that of one man and ene woman to the exclusion of all others 
though it may pass by the name of marriage, is not the status 
which the English law contemplates in dealing with the 
subject of marriage. . 

I think there can be no doubt whatever that the union 

- Hetween the father and mother of the Plaintiff-Respondent 
did not exclude accordingto the Burmese law his 
.(2} 1890, 15 P.D., 76. 
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- union with other:women and that it was not therefore marriage: 


ween the meaning of the term as recognized by the English 
daw. * 
‘The question then is’ whether the Plaintiff-Resporident i is. 
entitled to'a declaration by a Court in British India that the: 
marriageof her father and mother was valid and whether she 


‘is entitled to a- share in’ the property which she claims. The. 


share claimed as pointed out above, is that allowed by section. 
27 of the Succession Act, 1865, and it appears to me that the. 


. Plaintiff-Respondent can only’succeed if she can prove that. 


she is a lineal descendant of her father within the meaning of 


the term as’ used in that Act. It istrue that the Act itself 


makes no distinction between fegitimate and illegitimate 


children except in sections:7 and 8 which deal with domicile,. 


and section 87 which deals with wills ; nor is the meaning of 


. the term “wife ” defined. But the absence of any definition 
‘ofthe terin “wife ” or of any distinction between legitimacy 


and legitimacy’ is certainly not due to any intention to. 


- recognize the position or status of illegitimate children or to- 
: gdmit-the claims of a wife who has not been legally married. It: 


is due to.an exactly opposite cause. INegitimate children, that 
is to 'say, the offspring of a union which is not that of a husband: 


- and wife in the sense in which-the term is used in the Act, are. 


tegarded as non-existent or the children of no one. Smith v.. 
‘Massey. The Act itself was framed by Commissioners as part 

‘of abody of substantive law in preparing which the law of’ 
England‘ was used asabasis. It excludes the vast majority: 
‘of the natives of this country from, its operation, it applies to. 
Europans, East Indians, Jews, Armenians, - native Christians. 
‘and partially to Parsis. As to other persons these may ‘be- 
excluded by order of the Governor-General in Council if it is. 
“considered inexpedient or impossible to apply the provisions of* 


the Act to them.. 


I think thére. can be no: doubt that the Plaintiff who is an 
fast Indian professing the Roman. Catholic faith and-claims. 
‘under this Act a share in-an intestate estate on the ground of: 
thie marriage of her parents, has not shown that. there — was- 
*guch*a marriage as would be recognized by the Courts. in. 

(3) LL. Ray .30 Bom, 500. 
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“which she makes her claim. That the deceased, M. Blin, was a 

Frenchman does not in my opinion make any difference in thé 
matter of this main and most important requirement. 

It is urged that marriages of Frenchmen are governed by 
the Code Napoleon by which publicity is the only essential in 
form, that this publicity was present -in the union between the 
father and mother, and that as to the form of marriage the 
parties were governed by the fex loci contractus. But this 
-does not get over the difficulty that the marriage was not in 
itself a marriage at allas understood in Christendom, and it 


-does not appear that either by the Code Napoleon or any. 


other law, recognition is granted in France to polygamous 
marriages. On the contrary by Article 6 of the Code Napoleon, 


it is laid down that private contracts cannot delegate from 
jaws which interest public order or good morals, and the con- . 


‘tract of marriage in France as in other European countries is 
essentially monogamous. 

The J udge of the District Courta appears to have. interpreted 
the term.“ polygamous marriage " as meaning a union during 
the subsistence of which the man and woman were faithful to 
-each other. But this is not the correct interpretation of the 
‘term which must -be held to include a form of union which 
‘permits the taking of more than one wife. : 


. For the respondent an attempt has been made to draws a, 
‘distinction between cases in which there is a personal disability 
‘between the parties to a union ¢.g., where they are within the 


-degrees prohibited by their personal law, and all other-cases in 
which there is no such disability, ‘but this contention does. not 
get over the difficulty that the marriage set up was in itsnature 


‘polygamous. The authority for the view that such a marriage, 


‘is no marriage in the English law is overwhelming and is not. 


-disputed. But the defence attemptsto get over it by suggesting. . 
‘that the fact. that’ the place where the union was effected, 
‘where the property is and where the parties now reside is the. 
-same, that if the Plaintiff-Respondent was entitled to inherit . 
wunder Burmese law she is at least siniilarly entitled by justice, 


-equity ‘and good conscience: to obtain her inheritance ina, 
‘British Court which has succeeded the. Burmese Court, and_ 
hat, as the. learned Advocate puts it, she should not suffer a 
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Erievous wrong on account of. the folly or incompetence of the 


- Burmese King; that in deciding the question of marriage 
- between a Burman Buddhist and a foreigner’ there is no 
‘geason which is not consonant: with the principles of justice, 
’ equity and good conscience, why the Buddhist law should not 
‘be applied, and the case of Sein Chi v. Ma E (4) is referred 
‘to in which in the case of a union between a Chinaman anda 


Burmese. woman no strong reason was. found why the 
customary law of the man should be applied and the custo- 


- marylaw of the ‘woman should be utterly disregarded. 


The. case of Ma Chein v. Ma Mo quoted in Chan Toon’s . 
Leading Cases, 224, isalso relied upon. But the parties here 
are not Buddhists, and in'a case between East: Indian Chris- 


‘tians which depends upon the question whether. the union 


between a Frenchman who.was a Christian and a Burmese 
Buddhist was a marriage. or not, it certainly does not appear 


-to be opposed to the principles of justice, equity and good: 


conscience that the law administered by aCourt in British 
India should be the law of that erent rather than that of the: 
Burmese Courts. 

In Ahmed v. Ma Pwa (8) it was: Bate out feat | in any liti- 
gation in which a foreigner found himself involved in ‘Upper- 


.Burma before the annexation, he was obliged to submit to its. 


determination by the rules of Buddhist law because the Courts 
had no other law which the sovereign power permitted them 
to apply, and the suit having been brought in a Court in 
British India it was decided by the:Muhammadan. Law which- 
was the'law applicable to the parties. The case of Ma Chein: 
v. Ma Mo ignores the distinction between the meaning of the: 
word “marriage” as used in Christendom ‘the meaning 
which is also in my opinion to ‘be applied to the interpretation: 
of the Succession Act, which appears to me to go to the root" 


of the matter. Such a distinction obviously does not exist in 


the case of a -union between a Chinaman anda- Burmese: 
woman. It.is hardly necessary perhaps to refer to the sugges~. 
tion that the folly of the Burmese King should not be allowed’ 


to lead-to injustice by depriving the Plaintiff of her inheritance: 


so far as this argument does not beg the question : the ‘change- 
(4)8L.B.R., 39% == (5) UL BLR,, 1802-86 II, 529. 
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in the Government of the country to whatever cause it was 
attributable has undoubtedly affected the law applicable to a 
great many persons resident in the country. 

The Defendant-Appellant relied upon a letter admittedly 
written. by the Plaintiff to her father and filed as Exhibit 3. In 
that letter which was written in 1907 when the Plaintiff had 
been twice married a letter which I may say showed a very 
proper sense of filial duty and affection,—the Plaintiff after 
reference to the Defendant as her father’s lawful wife says 
“ We are not your legitimate children and without your will we 
get nothing.” No doubt this admission does not prove that the 


union of the Plaintiff's parents was not a lawful marriage, but | 


it does appear to me to prove that not only did the Plaintiff 


regard it asno marriage, but that her father held the same — 


view since it is hardly credible that she would have written to 
her father in these termsif he had regarded his union with 
her mother as a lawful union. 

For the reasons givenI am of opinion that the Plaintiff's 
suit must fail, and I see no reason in the circumstances why 
‘the ordinary rule as to costs should be departed from. 

The appeal is allowed and the Plaintiff’s suit must therefore 
be dismissed with costs throughout. 


Before L. H. Saunders, Esq., I CS. 
MI CHIT v. MI NYUN: 
Mr. 2. M. Lutter—tfor the Crown. 


Village Aot—9. 
Held,—that an accused convicted of an assault by a village headman’ is 


liable subsequently’ to be tried bya Magistrate for the causing of hurt - 


upon the .same facts. 

The accused was tried and convicted for an offence under 
section 323 of the Indian Penal Code by a Subdivisional 
Magistrate. She then applied to the District Magistrate to set 
aside the conviction and sentence on the ground that she had 
already been tried upon the same facts and convicted for 
assault and criminal trespass by the village headman. The 
District Magistrate has submitted the proceedings with the. 


recommendation. that the conviction and sentence by the Sub- 


divisional Magistrate should be set aside. 
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The conviction by the Village Headman was authorised by. 


_section 9 ofthe Burma. Village Act which allows a Village 
- Headmantotry persons accttsed of assault, theft, mischief, 


criminal “trespass, and. any other offence which the Local 
Government may by’ notification declare to be triable by a’ 
Headman. No’ definition is given of any of the offences’ 
referred to iri section 9. They are offences as defined in section - 
2, clause (42), of the Burma General Clauses Act, 1898, since: 
they are acts or omissions made punishable by a law for the 
time being in force, in this‘case, by the Village Act. They do 


. not however appear to be offences as defined by section 40 of: 


the indian Penal Code since they ate not made punishable by 
that Code but by the Village Act. The fact that the same 
words are used in the two Acts to denote the things referred | 


‘to does not make the things punishable under the Village Act 
+ offences because they are punishable under the Indian Penal 
“Code but because they are'punishable under the Village Act. 


“The language used in section 9 of the Village Act is somewhat 


' foose. “There is no provision ia the Indian. Penal Code-which | 
“makes an assault as defined in that Act alone: punishable- 
Under section 352 of the Indian: Penal ‘Code an ganaul or the 

“use of criminal force is made punishable. a 


' The Penal Code moreover deals with various kinds of theft 
and mischief, for instance, theft in ahouse as well as simple 
theft, while there are several offences of mischief, and there 


would seein to be no reason why the offence of theft where- 
“ever or under whatever circumstances it is committed, should 


“not be triable by a Village Headman provided the value of thé 


- property does not exceed Rs. 5, and the same. inference may 


be drawn with regard to the offence of mischief. There is 


- “no reason why “ assault," “ theft ” and “ mischief ” should not 
‘be given the same- interpretation in the Village Act as in- the 


“Penal Code.. It i is, I think, indeed desirable that this should be. 


‘done but in the absence of any definition of the terms in the 


ene Act this ts a matter of convenience only. 
’ The offences punishable under section 9 of the Village Act 


; ‘are however acts or omissions constituting: offences: under two 


‘Or more enactments within. the | meaning of: section 26 of the 
General Clauses - Act,: 1899, and the: sGletethe is. whether ~ thé 
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provisions of section 403 of the Code of Criminal Procedure 
‘were of were not a bar to the second trial by the Subdivisional 
Magistrate. I think the term “ assault " used in section 9 of the 
Village Act must be interpreted strictly as an act which in the 
‘words of section 351. of the Indian Penal Code causes the 
person present to apprehend that the person performing the act 
is about to use criminal force. The definition in section 351 
. of the Indian Pena Code appears to be in agreement with the 
definition of the term “ assault ’ as used elsewhere, see for 
instance Wharton’s Law Lexicon and other similar works. It 
-does not include the use of criminal force nor does it include 
the causing of hurt. Under section 26 of the General Clauses 
Act, 1897, the accused having been tried for assault by the 
Village Headman could not again be tried for assault by a 
Magistrate. 


Mi Onit 
vw 
Me Nyon, 


But I am of opinion dist the ‘Gubdivistodal Magistrate was — 


right in that the Vilage Headman was not competent to try. 


the offence of voluntarily causing hurt with which the accused - 


‘was subsequently charged, and that under ‘clause 4 of section 
403 of the Code of Criminal Procedure, the accused having 
been convicted of an assault by the Village Headman was 
liable subsequently to be tried bya Alagiattats for the causing 
of hurt upon the same facts. 

The proceedings will therefore be returned. 


sera 


Before L. H. Saunders, Esq., 1.C.8. 
NGA HAN v. KING-EMPEROR. 
Mr, é.G. 8. Pillay—for Appellant. ° 
Penal Code—302, Plea of guilty. 


Held, that before a plea of guilty can be accepted and a sentence of 
death passed, the record should show clearly that the person who is 
charged understands and ‘admits such facts as would bring his offence 
‘within the definition of murder, and that he does not’plead any of the 
-exceptions set out in the Indian Penal Code: 


_ Bom. L.R., VIL, p, 240. 

The Appellant was placed upon his trial-for the murder. of 
his child. ‘A plea of guilty was recofded at once;.no evidence 
‘was taken and the Appellant was sentenced to death. He 
mow appeals on the ground that he did--not in fact commit 
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‘murder and did not-intend to plead guilty to such a charge, 
that he did not understand the nature of the charge and that 
his answer to it was not therefore an answer which should 
have been accepted. , 7 

It was pointed: out in the case of Emperorv. Chinia Bhika 
Koli (1) that it is not in accordance with the usual practice to 
accept a plea of guilty in a case where the natural séquence 
would be a sentence of death. I am not prepared to say that 
there are no cases in which such a plea should be accepted, 
but before it can be acceptedthe record should clearly show 
that the person who is charged, understands and admits such 
facts as would bring his offence within the definition of 
murder,..and that he does not plead any of the exceptions. 
set out in the Indian’ Penal Code. It is probably rare that 


‘a Burmese cooly, as the accused was in this case, can be ina 


position to understand the nature of a charge of murder: 
against him, though it is possible that if an accused person,._ 
upon? being examined, stated’ that he deliberately and inten-. 
tionally killed his-victim, for the purpose, for example, of rob- 
bery, a plea of guilty might be accepted. Here the -Appellant 


"was examined in the Committing Magistrate’s Court and he 


Stated there that he thought he was the cause of the child's. 


‘death, he'was drunk and did not know what he did. There is: 


no reason to suppose that he adopted a different attitude in. 
the Sessions Court and the judgment shows that his Advocate 
urged in his defence that he was *not responsible for his. 


actions, that he was maddened by drink and did not know: 


what he was doing. Even assuming that the plea of drunken- 
hess was not a good defence it was clearly most undesirable: 
that the Sessions Judge should under the circumstances have 
convicted the Appellant and sentenced him to death without 
recording any evidence, and without being in a position fron, 


‘having seen and heard the witnesses to ascertain. whether 


there was or was not anything. to justify him in ‘convicting 
the accused for a lesser offence, or in sentencing him, upon 
a conviction for murder, to the alternative sentence of 
transportation for life. . 


iz) ) Bombay Law Reporter, Vol. VIL, 240. 
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The appeal must be allowed and the case must be sent 
back for trial in accordance with law. In view of the exami- 
tiation of the accused recorded in the Committing Magis- 
trate’s: Court and the arguments urged by his Advocate, the 
Sessions Judge should record a plea of not guilty. 





Before B. H. Heald, Esq., 1C.S. 


OVANNA PERUMAL CHETTY v. MAUNG MYIN 
AND ONE. 


Mr. C. G. S. Pillay—tfor applicant. 
Maung Su—for respondents. 


Civil Procedure—O. 21, 7. 6644), section 73 (0). 


Property under usufructuary mortgage.is attachable in execution of a 
decree but the decree-hoider has only the right to bring to sale his judg- 
ment-debtor’s right or equity of redemption. 

- But unless the mortgagee consents the decree-holder has no right to 
bring the property to sale. All he can sell is the residual right of the 
mortgagor, that is the right to recover the property on payment of the 

_ mortgage money. nd Je : 

When a Court receives an application for execution against property 
which is admittedly or is alleged-to be subject to mortgage, it should give 
notice to the mortgagee and ask him whether he consents to the sale of 
the property free of mortgage. If he consents and_ there is no dispute as 
tothe fact of the mortgage or the amount of the mortgage money the 
‘Court may under section 73 (b) of the Code of Civil Procedure direct the 
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1919. 


: gale of the property free of mortgage, giving the mortgagee the same - 


interest in the proceeds of sale as he had in the property sold. In that 


case ‘no ‘mention of the mortgage should be made in the proclamation. 


of sale. : 
U.B.R.,- 1897-01, 11, 262.” 
——— 1892-96, IT, 613. 


The petitioner obtained’a decree against Maung Ka Ya and 
Ma Hla Min and in execution of that decree applied for 
attachment and sale of certain lands which he alleged to belong 
to his judgment-debtors and to be in the possession of the 
present respondents, Maung Myin and Kyaw Dun, as itsufruc- 
tuary mortgagees for Rs. 300. He asked that the lands might 
‘be sold free of mortgage and that out of the proceeds the 
mortgage money might first be:‘paid to the respondents, and that 


the balance if any:might be paid to him towards satisfaction of 


‘his decree. 
On ‘this application the Court issued a warrant attaching 
the lands. - 
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The respondents filed an application. for’ removal of the 
attachment and produced their registered mortgage deed for 
Rs. 300. They said that the land being subject to usufructuary. 


mortgage could not be brought to sale. 


The lower Court, reading the judgment of this Court in’ the 
case of Moothia Chetty v. Maung Gyi (1) as saying merely that 


- property under mortgage with possession cannot be attached, 


and overlooking the order of the Court which set aside the 
order removing the attachment and directed that the attach- 


_ ment should be continued’ on the equity of redemption, 


committed the very mistake which was corrected in that case, 


and removed the attachment. 
The petitioner applies for revision on the grounds that the 


‘lower Court, misundérstood the ruling which it professed to 


follow and ought, instead of removing the attachment, to have 
allowed it to continue as Benes his judgment-debtors’ equity 
of redemption,” 

There can.be no doubt that this contention is correct. . 

‘It was pointed out in this Court in the case of Maung Chit © 


Pon v. Maung Hmori (2) that in such’ cases the decree-holder 


has a right to bring to sale his judgment-debtor’s right or - 


equity of redemption, and if he has a right to bring it to sale he 


clearly has a right to attach it. 
But unless the mortgagee consents, the decree- aide hag 
no right to bring the property itself to sale. Al! he can sell-is 


the residual right of the mortgagor, that is the right to recover 


the property on payment of the mortgage money. ; 
When a Court receives an application for execution against: 

property which is admittedly or is alleged to be subject to — 

mortgage, it should give notice to the mortgagee, and ask him 


. whether he consents to the sale of the property free of mort- - 


gage. If-he consents and there is no dispute as to the fact of 
the mortgage or the amount of the mortgage money the Court. 
may under the provisions of section 73 (6) of the Code of Civil 
Procedure direct the sale of the property free of mortgage,. 
giving the mortgagee the same interest in the proceeds of the. 


gale as he’ had in the property sold. In ‘that case no mention 


of the mortgage should be made i in the proclamation of sale. 
—" @) U.BLR,, 1897-01, (ID), p..262° (2) UL BR., 1892-96, 11, p. 619... 
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If the mortgagee does not consent to the sale of the pro- . 


perty free of his mortgage, but the amount of the mortgage 
money is not disputed, the proclamation must state that what 
is sold is the right to redeem the lands for that amount. 

If either the fact of the mortgage or the amount of the 
mortgage money be disputed the proper procedure is for the 


OVANNA 
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Court to make a summary enquiry under the provisions of — 


Order 21, rule 66 (4), with a view to ascertaining what the 
exact nature of the mortgagee’s claim is and how far it is 
admitted by the decree-holder, and then to state the result of 
the enquiry in the proclamation of sale, which should show 
clearly that what is to be sold is only the judgment-debtor’s 
interest in the property, and that a mortgage for so much is 
claimed against the property but is disputed or not admitted, 


or that the mortgage is admitted but the amount of the mort- 


S 


gage money is disputed or is admitted only in part. 

In the present case the mortgage and the amount of the 
mortgage money are admitted by both parties. but the mort- 
gagee does not -consent to the sale of the property free of 
mortgage. All that can be sold therefore is the mortgagor's 
right to redeem the property for Rs. 300 and the proclamation 
of sale must make it quite clear that ‘it is not the property 
itself, but the mortgagor's right to dedeem it for Rs. 300 which 
is being sold. 

The lower Court’s pads removing the attachment is set 
aside and it is.ordered that the attachment be. continued in 
respect of the judgment-debtor’s s right to redeem the property 
for Rs. 300. 

Each side will bear its own costs lersunsint because. each 
has been partially successful. 





Before B. H. Heald, Esgq., 1,C.8. 
MAUNG GAW YA tv. MAUNG TALOK anp One. 


. Mr. S. Mukerjee—tor Applicant. 
Mr. L. K. Mitter—for Reaporrsnts; 


Transfer of Property—81, 108. 


. Held, —that a usufructuary mortgagee in Burma has a right. to the. 
“eropa growing on the land at the time of redemption provided that such 
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crops were sown or planted by the mortgagee or his tenant without 
notice of the intended redemption. 


1.L.R. 2'Bom., 670. 3 L.B.R., p. 129. 
—- 13 Mad., 15. : U.B.R. 1910-13, p. 14. 
— sAll., 502. I L.B.R., p. 186. 


92 1. Chéén, 515. 


About 1888 one Maung Shan, father of Ye Gyaw and Maung 
Talok, mortgaged the land in suit with possession to Shwe 
Sin, father-in-law of Nyo Mya. Shwe Sin died and in 1904 his 
son-in-law, Nyo Nya, again:mortgaged the land to Po Hnit,- 
who put Gaw Ya into possession as his tenant for the culti- 
vating season of 1915-16. On the 22nd of May 1915 
Maung Talok and his sister-in-law, Ma Kaing, who was 
the widow of Ye Gyaw, sued Nyo Mya and Po Hnit for 
redemption and obtained a decree. They redeemed the land 
from Po Hnit under the‘decree and mortgaged it with posses- 


‘sion to Tun E. Tun E took possession of the land, but 


according to Gaw Ya agreed to let him have the half share of 
the crops then growing on the land which he would have been 


entitled to enjoy under his agreement with Po Hnit. - Instead, 


however, of allowing Gaw Ya to get half the crops, Tun E, 
according to the plaint, reaped and kept all the crops himself. 
Gaw Ya therefore sued Tun’E to recover Rs. 82-8 as. being 
the value of half the crops, Rs. 19-8 as being the value*of the 
seed which he had sown, and Rs. 6-14 paid by Tun E as land 
yevenue which, under the agreement which Gaw Ya alleged to 
have been made with Tun HE, was payable by Gaw Ya. Tun E 
replied that he never promised to give Gaw Ya half the — 


-outtdrn and did not even know that Gaw Ya had grown any 


crops on the land. He denied that the yield. of the land 
amounted to 165 baskets and said that he worked it himself as 
usufructuary mortgagee. It is to be noted that ‘he did not 
at first deny that he had taken the crops. 

On these pleadings the Court framed issues as to whether 
Gaw Ya worked the land as Po Hnit’s tenant, whether -Tun EB 
agreed to give Gaw Ya half the produce, and what the yield 
of the land was. * 

Gaw Ya gave soldines on his own behalf. ' He deposed 
that he was Po Hnit’s tenant on an agreement that he was to 


-pay Po Hnit half the produce as rent.and that -he was to 
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supply the seed grain and Po Hnit was to pay the revenue- 
He had actually sowed 13 baskets of seed grain and planted 
about half the area of the land under that agreement when 
Maung Talok and Ma Kaing . redeemed the land from Po 
Hnit and mortgaged it to Tun E. He therefore approached 
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Tun E with a proposal that he should continue to work the land 


as Tun B’s tenant on the same terms. Tun E refused to agree 
to, this but did agree to pay the value of the seed grain already 
sown and half the cost of transplanting already incurred, and 
to- pay half the revenue, on condition apparently that he 
received half the crops grown on the land which had already 
been planted: Before the crops were reaped Gaw Ya had them 
estimated and they were computed at 165 baskets. Tun E 
refused to accept that-estimate and suggested that they should 
employ six reapers each and each take half the actual crop. 
Gaw Ya agreedto this but Tun E reaped the whole-crop. 
Gaw Ya protested and Tun E said that it was not he but Maung 
Talok who had taken -the crops. -Gaw Ya then protested to 
Maung Talok who said that, being owner of the land, he was 
on redemption entitled to the crops then growing thereon. 

On this statement the Court ordered Maung Talok-+to be 
joined as a Defendant. : 

Maung Talok was joined and filed a written statement 


alleging that by reason of his redemption of the land both Po ~ 


Hnit and ‘his tenant, Gaw Ya, lost any rights they previously had 


in the land and the growing crops. He admitted that he reaped . 


‘the crops but said that he did so under instructions from Ma 
Kaing, who he claimed ought also to be joined as a Defendant, 
He denied that the crops amonted to more than 45 baskets 
of paddy and said that it was not true that Gaw Ya had spent. 
Rs. 19-8 on seed. grain and Rs. 6-8 on transplaning or that 
‘the value of paddy was Rs. 100 per 100 baskets. 

n this pleading Ma Kaing was also joined as a Defendant 
and she said the heirs and legal representatives of Po Hnit who 
iby that time had (died) ought also to be made parties. This 
‘suggestion was rightly disregarded by the Court. She said 
‘further that she had redeemed the land from Po Hnit and 
admitted that she had taken possession of the crops which, 
she said, amounted to only 45 and not 165 baskets. She 
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claimed that because she redeemed the land before the crops. 
were reaped, she became owner of the crops as well as of the: 
land and that Po Hnit and his tenant, Gaw Ya, had lost any 


‘interest they might previously have had in the crops. - 


On these additional pleadings the only additional issue: 
framed was as to what amount had been spent by Gaw Ya on 
the cultivation of the land. . 

The trial Court, after hearing the evileues: came to the:: 
conclusion that Gaw Ya succeeded in establishing all the 
details of his claim against all three Defendants, and gave him 


adecree against them all for Rs. 98-6-0, the full amount: 
‘claimed, with cost on that amount. er 


_ Tun E. appealed against that decree on ‘the grounds that 
Gaw Ya had failed to establish his.claim and that the judgment: 
of the trial Court was contrary to law and’ against the si 


‘of evidence. 


‘Maung Talok and Ma Kaing also filed a separate appeal on: 
the grounds (1) that they were not necessary parties, (2) that. 


Ma Kaing was owner of the crops and (3) that Gaw Ya 


failed to prove his claims and that therefore the judgment of" 
the trial Court was against the weight of evidence. 

The Lower Appellate Court heard the two appeals together: 
and finding from the records of the mortgage suit that that: 
suit was instituted on the 22nd of May 1915 and that after the: 
decree for redemption had been passed on the 15th of August 
in that year it was Po Hnit and not Gaw Ya who applied for 
postponement of delivery of possession on the ground that the: 


jJand was’ under cultivation, came to the conclusion that if 


Gaw Ya worked the land he did so at his own risk and 


: was not entitled to the crops, and being further of opinion that 


under the circumstances it was unlikely that Tun E agreed to- 
allow Gaw Ya to enjoy half the crops, dismissed Gaw Ya’s suit.. 
’Gaw Ya now comes to this Court in second appeal on the. 


“ground that the Lower Appellate Court was. wrong in. 


holding that he had no right to the crops which he had grown 
‘at his own expense on land which he held under a lawful: 


tenancy. - - 
I have read the records and heard the learned Advocates. 


representing all the tan : 3 
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it is clear that the fundamental question in controversy Mause.Gaw 
. between the parties is “ Who was entitled to crops which where Lae 


growing.on mortgaged land at the time when the mor rigage was piauee 


redeemed.” 

It is ordinarily recognised as contrary to common justice 
to allow a man to “reap where he has not sown and gather 
that he had not strewed” or generally to enjoy the fruits of 
another man’s tawful labour. That principle is expressly 
recognised in sections 51 and 108 of the Transfer of Property 
Act which provide that where crops were growing on land when 
a lease of uncertain duration is determined otherwise than by: 
’ the fault of the lessee, or when a person, who believed him- 
self to be owner, is ousted from possession by a person who 
- establishes a better title, the person who planted the crops and 

is ousted from the land is entitled to the crops and is entitled 
also to free ingress or egress to gather them, annual crops 
being considered not as part of immoveable property but as. 
ordinarily belonging to the tenant who has grown them. This 
right to crops, which is known in English law as the right to 
emblements, is recognised in English law on the termination of 
the tenure of a tenant for life or for another's life and on the. 
termination of a tenancy at will otherwise than by the fault of 
the tenant and in certain other cases, but it is not, I understand, 
‘recognised in the’ case of mortgages because in an English 
- mortgage the mortgagor theoretically conveys away his entire: 
legal estate and although he ordinarily remains in possession . 
he is; in the absence of any covenant to the contrary, supposed. 
to be liable to be ejected at any moment without notice and 
without any claim to rent which may be due or to crops which 
may be growing on the land at the time when he is ejected. 
He has in theory conveyed away all his right title and interest. 
and has nothing left but a bare equity of redemption, that is an 
equitable right to. have the estate reconveyed to him on pay-" 
’ ment of the mortgage debt. The Transfer'of Property Act is. 
mainly based on English law and the fact that right to emble- 
ments is not recognised in English law in respect of mortgages. 
“while it is recognised in respect of leases of uncertaig duration: 
which-are determined otherwise than by the fault of the lessee: 


and in respect of persons who under certain circumstances. 
fo 
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plant crops believing themselves to-be owners but are evicted 


' -hecause the land. turns out to belong to somebody else, probably 


accounts for the recognition of the right to crops ‘in sections 51 
and: 108 of that Act and for its non-recognition in respect of: 
mortgages. But although there is no recognition of the righ¢ 
to crops itt the Transfer of Property Act so far as the redemp- 
tion of mortgages is concerned, there is so far as I know 
nothing in that or any other law which provents its application 


‘in cases where such application is in accordance with justice 
. equity,’ and good conscience and prima facie a principle which 


is recognised as equitable in the case of the determination of 
a lease of ‘uncertain. duration would'seem to be equally equit- 
able i in the case of a usufructuary mortgage which is similarly 
of uncertain duration. . If crops could be regarded. as ““separ- 
able accessions ” cqming under the provisions of section 63 of 
the Transfer of .Property Act there would be no difficulty, but 
they have never been so regarded and it would seem that, just 
as a right to compensation for improvements made by a mort- 


- gagee has been recognised in India in spite of the fact that the 


Transfer of Property Act makes no express provision for such 
compensation, so a mortgagee’s right to crops might be recog- 
nised in spite of the fact that it is not recognised in the Act and — 
is not recognised:-in England for technical reasons which do 
not apply to the kinds of mortgages which are usual in 
India. 

The case-law on the subject is surprisingly meagre. There 
are two leading cases which are always cited by the commen- 
tators when the question of the right to growing crops on the. 
determination of a. mortgage is considered, namely the old : 
Bombay Case of the “ Land Morigage Bank of India v. Vishnit 
Govind Patankar” (1), which was decided over 40 years ago, 
before the Transfer. of Property Act was enacted, and the: 
Madras Case of Ramalinga. v. Samtappa (2) which was Guicinast 
30 years ago. 

In the Bombay Case the mortgagee of certain inode: brew 
them to sale in execution of a mortgage decree against his 


. mortgagor. who was in possession and having purchased them ~” 


himself was held entitled as against a creditor of the mortgagor 
(1) LL.R, 2 Bom., 670. (2) LLL.Rs 13 Mad., 15. 
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to the share of produce due as rent by the mortgagor’s tenants 
whose crops were growing on the land at the time of the sale- 
I do not think that that decision throws much light on the ques- 
tion of the ownership of the crops on the determination of a 
mortgage, since under the ordinary rule the crops would 
belong tothe tenants who would be bound te pay the share due- 
as rent to the owner, that is to the’ mortgagee who had pur-: 
chased the land from their original landlord, so that there 
would be nothing left for the mortgagor which his creditor 
could possibly attach. . 
In the Madras case it was held that a mortgagee in posses- 
sion (not a usufructuary mortgage) who, while there were crops 
planted by himself growing on the land, brought the mortgage 
property to sale under a mortgage decree against his mort-. 
- gagor could not recover from the auction purchaser the value- 
of the crops, because what he had brought te salé was not only 
the interest of the mortgagor but also his own. interest as 


mortgagee, and because at the time of the sale the right to the 


‘standing crops was not reserved. It is clear that in such a case, 


the mortgagee could have little if any claim to a right to em-_ 


blements since his tenure was determined by his own act, and 
I do not think that that case can be taken as authority for the 
proposition that crops growing on land on the determination. 
ofa mortgage do not ordinarily belong to the person who 
planted them and whose lawful tenure of the lands camie to ar. 
end by ; reason of the determination of the mortgage. 

In the Allahabad case of Deo Dat v. Raw Autar .(3), which. 
‘was a case in which lands were mortgaged by conditional sale 
‘and a preemptor was held entitled to recover them from the 


mortgagee, the Lower Courts entered in the decree a condition - 


‘that the preemptor should not be entitled to possession until - 
the mortgagee had gathered the crops which he had sown, but ° 
the High Court, applying to the case the rules of section 51 
-of the Transfer of Property Act, held that the decree should 
not have postponed the preemptor’s right to possession but 
‘should have provided that the mortgagee was entitled as. against 


the preemptor to the crops sown by him and to free ingress oF. © 


egress to gather and carry them. ‘That case is howeyer 
(3) ILL. Re 8 All., 502. 
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clearly no authority for the proposition that the mortgagee has. 


eR: right to crops as against a: redeeming mortgagor. 


Theré is a more recent Madras case, that of K. &. Naraya-. 
sate Nanbudripad v. MK. Krishna Patter (4) in which it was. 


3 held. that where in a suit to redeem a“ Kanom ” mortgagé- 


the decree directs the mortgagor to deposit the decretal amount: 
within six monthis from the date of the decree, the mortgagee- 
thus directed to be redeemed must be deemed to hold the- 
mortgaged: property under a lease: of uncertain duration ‘and 
is ‘therefore entitled under the provisions of section 108 {1) of 
the Transfer of Property Act to cut and carry away the crops: 
grown by him. before the decretal amount was deposited. ane 
decision . proceeds on the special ‘circumstances of “ Kanom’””: 
ortgages which in addition to: being mortgaged are said to. 
ge ofthe nature of sia and therefore it could not be: 
tered applied. 
‘In the Lower Burma Case of done Baw v. Tun Gaung, (5) a- 
nidttgagor “got a decree for redemption and was put into-pos-. 
session of the. mortgaged property under the provisions of: 
section 263 of the Code of Civil Procedure, 1882, while there- 
were crops grown by the mortgagee standing on the land. The: 
mortgagee subsequently applied to the Court for permission to: 
reap ‘the < crops which he had sown, and the-Court held that he: 
ought to have applied: for: his right to the crops ta-be reserved. 
before the decree was passed, and that because he failed to do. 
so, he,.. being bound by. the decree which as passed did not: 
réserve his right to the crops, had lost-any right he might: 
have had’ in: wespect of the crops. It might reasonably be. 


inferred from that judgment that a ‘mortgagee:. whose. crops. 


might be growing on the mortgage d land at the time of redemp:: 


‘tion-could not assert.any right to those crops unless that right 


was ‘established in the rede mption suit arid recognised in the: 


: décree, but it cantiot-be inferred: that. the mortgagee, or the: 


mortgagee’s fenant who might not .be bound by the aac 


has no right to: the crops. 


There is a.case in this Court, Nyan Gye Ve Kyaw Nya: i An, 
which, it was held that the tenant of a usufructuary mortgagee:. 


‘ (4) 22 Indian Cases, 515. (5) 3 L.B.R., 129. 
(6) 1 U.B.R., 1910-13, page 14; 
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‘whosé mortgage had been redeemed after..the tenaney 
‘agreement had been made but before the tenant had planted 
any crops was not entitled by virtue of his tenancy agreement 
to keep the mortgagor out of possession and. was liable jo 
‘damages for having done so. No question of any right:.to 
¢rops arose in that case, but the question whether it is equit- 
able: that the mortgagor should be permitted. to. oust --the. 
‘tenant at any time of the year without letting him gather his 
‘crop was considered and was decided in the affirmative. and 
therefore it is necessary to consider that ruling. .The grounds 
-of the decision were that a lessor cannot transfer a larger 
estate than he has himself, and that, if the lessor’s interest is 
‘dependent on any contingency, the lessee’s interest cannot 
enure beyond the termination of his lessor’s interest by the 
‘happening. of that contingency. The learned Judicial Con- 
missioner said practically what was said in. the Bombay case 
‘cited above, namely that the contingency of redemption i is one 
which themortgagee must reckon with and may. provide. agai st;, 
but it seems to me that the only way in which the mortgagee in 
such a case could, in the absence of an express covenant. about 
the .crops which is unusual in this country,, safeguard 
himself against loss would be by refraining frem cultivating 
the land himself .or letting it out toa tenant, since if he: ‘did 
either he would run the risk of losing either the, Stops of: their, 
value. The result of this view of the, law - svould,: it SEEMS, f6, 
. me, be either that no reasonably cautious mortgagee would 





cultivate mortgaged lands, or that, if he did cultivate them .o¢,: 
*. have them cultivated, the mortgagor would wait.until the cropg:: 
“were ready for harvest and then redeem, getting. the crops for. 


nothing, and causing wrongful loss to either the mortgagée.or 
the tenant, to say nothing of the litigation between the mort- 
gagee and his.tenant which would be almost certain to result. 
At has been suggested that the mortgagorin ian Baglish 
‘mortgage takes that risk without inconvenience, but I do - not 
‘think that the facts would warrant that assertion. It is true 
that i in theory an English mortgagor is supposed to take. the 
risk of losing any crops he may plant on the land. but-in fact 
he takes practically no such risk because the theory | has been 
modified both by practice and bys statute. Thed Judicature ‘Ast 
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1873, for instance recognised the right of a mortgagor in 
possession to take vents and profits of the mortgaged land 


untess he had notice of the moritgagee’s intention to take. 


possession of the property or to enter into receipt of the rents 
and.profits, and the Conveyancing and Law of Property. Act, 
1881, gave to the person in possession, whether mortgagor or 
mortgagee power under certain conditions and in the absence 
of'a covenant to the contrary to make leases binding on the 
other party to:the mortgage. Again, the Tenants’ Compensa- 
tion Act, 1890, gave an occupier of mortgaged lands a right 


fo recover from. a mortgagee taking possession compensation . 


im respect lof crops so that although the occupier might. fose 
the actual crops he did not lose ‘the entire fruits of his labour. 


 Bucther, the conditions of an English mortgage are entirely - 


different from those of the ordinary usufructuary mortgage ia. 
Burma. In an English mortgage the date for redemption is. 
fixed but in.the ordinary mortgage in this country no date is. 


fixed and the mortgage runs on indefinitely. As the learned 
 dudicial-Commissioner said:in Myan Gyi v. Kyaw Mya. “The. 


usufeuctuary - mortgagee of Upper Burma takes the profits 


‘towards interest and’ has-no accounts to render. : The . 
contract is that he restores the land on payment of the 
principal mortgage money. A mortgage of this kind, kept 
alive by further advances, often lasts much longer than 60: 
years and the mortgaged property is handed down by inheri.. 
tance in the family of the mortgagee. The mortgagee there. 


: ifere enjoys all the advantages of an owner except that he must 
aiiow redemption. if the mortgagor’ pays the mortgage money: 


within limitation. While he has the land he deals with it - 
practically in the same way as he would deal with land of his. 


‘own and he very frequently leases it to tenants.” The learned. . 


Sudicial Commissioner also went on to say “ My experience: 
in this-Court affords some indication of a custom, at least in: 
pacts, by which land is redeemed only at certain seasons of 
the wean so las not to, deprive the. tenant or. mortgagee: of the: 
crops,” and I may say that: my experience is the same and 


_ that within the last week I have dealt with a somewhat. 
similar case in which. -that custom was admitted by both 


parties: All this seems to mie to ‘show that the claim of the: 
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mortgagee ‘or his tenant to reap the crop which he has sown Mav Gaw 


has been recognised both judicially and generally as being in 
accordance with justice, equity and good conscience, and that 
any argument based on the inconvenience of the contrary 


view that the mortgagee or his tenant must be held to take 


the risk of losing his crops is not met by the assertion that 
under an English mortgage the mortgagor without inconve- 
‘nience takes exactly the same risk. The unfairness and incon- 
venience of the view that the mortgagor on redemption 
betomes owner of any crops which may be growing on the land 
at that time was expressly recognised in the Lower Burma 
Case of Mo Gale v. Ma Sa U (7) where the learned Judge 
directed that the date fixed far redemption should in the case 
of cultivated land be fixed so that the party who has sown the 
crop shall have the benefit of it, and in the Madras Case 
(Ramalinga v. SamiapPa) where the Court. said “It was 
open to the mortgagee to have asked the Court. to postpone 
the sale so as to enable him to take the standing crop.” 

Such devices as those suggested in these two cases for 


safeguarding interests which the Courts recognise as equitable 
ave unsatisfactory and as the experience of the present case’ 


shows inadequate, and I do not think that the view of the law 


which necessitates them is sound. It is of course trué as q 


general rule that when an interest is determined all rights 
atising in respect of that interest ordinarily come to an end, 
but what may be called the residual rights recognised in 
sections 51 and 108 of the Transfer of Property Act ate 
equitzbie exceptions to that rule and if a similar right is 
recognised in respect of those usufructuary mortgages which. 
are usual in this country and are in my opinion exactly- 
analogous to leases of uncertain duration; stich devices become 


tutinecessary. 


I have already said that, so far as I am aware, there is no- 


‘ enactment i in force’in India which prevents such recognition 


and on grounds of justice, equity. and good conscience as well 


as of practical convenience I consider it expedient that the 

right of the ardinary usufructuary mortgagee in this country 

or his tenatit to the crops growing on. the land at the time of 
(7) 1LAB.R., p. 186, 
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‘Aunc GawW ‘redemption should be recognised, provided of course that 
vi '* such crops were sown or planted before the person who grew 
‘Mavne ‘them had notice of the intended redemption. I hold.therefore 
suiae si “that in'the present case the tenant Gaw Ya was entitled as 
against the. mortgagors who redeemed, that is against Maung 
-Talok and.Ma Kaing; to allthe crops planted or sown by » 
hini-on the land.which were growing thereon at. the time of 
-gédemption and to free ingress and egress to gather and carry 
them: He admits that he would have. to pay half the crops to 
them as rent. and therefore he claims only the other half. The 
- fa0€ thatthe lands: were’ subsequently mortgaged to Tun E 
: would. makes no difference because he merely stepped into-the 
shoes: of Maung ‘Talok and Ma: «Kaing, to the extent of: the 
interest whichithe acquired by the mIOnEGAES: atid it was - etley 
‘and not he who took the crops. 
It has been suggested in argument in this Court that the 
* tenancy.agreement between Po Hnitand Gaw Ya was made 
. after Maung Talok and-Ma Kaing had metituted their mort- 
' gage suit.and that the. doctrine of ae Lis pendens ” ‘applies, but 
‘thereis no ‘evidence: to support that argument, and it is, I think, 
too late in. any <xse to raise it- for: -the. first time. in oe c 
@ourt” = 
: :Maung:Talok and Ma ean admit dab. hey ieanad the 
etdne and as'I have held that although they were owners of 
thedand they were not entitled to the crops. Iam of: opinion 
that Gaw Ya :was entitled to recover from them the value 
of those crops ‘léss‘the : value | ‘of -the sia Shae aehieh woe 
“be payable. by him as‘renti:. °°. ee ar ge 

. That being decided, ‘cheval remain for. dedision’ the two 
wibedlohe (1) what, was the’ amount, and. value of the crops and. 
(2) did Gaw Ya establish‘his claims. in respect of the: cost of » 
seed grain and labour. : ws 

As for the second.of these two questions I may say at once. 
that'Gaw. Ya offered no evidence eae his < own . bare word: 
and that I consider that. insufficient... ’ 

As for the first, Gaw- Ya’s stiele ence that. the.-crops were 
gelimated at 165 baskets | of paddy: was ‘coffoborated by - the. 
evidence of Maung: Kan, swho is’ said’ to be Headiian .of the 
Village, ane who swore’ that he. was.ofe of the four men ‘who 
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estimated the outturn of the lands planted by Gaw Ya before 
the crops were reaped: and that after visiting the lands they 
came to the conclusion that the outturn would be 165 baskets. 
That evidence was not rébutted. None of the Respondents 
gave any evidence on their own behalf and the evidence of 
their witnesses was of little weight. Maung Tha Dun. who was 
“employed by Tun E to thresh-certain paddy, which he says 
Tun E told him was paddy from the lands in question, deposed 
that the-outturn of the paddy he threshed was only 45 baskets, 
‘but there is nothing to show that that was the whole produce 


of the land in suit and no admissible evidence to show that it. 


came from that fand at all, Maung Nge. who is Tun E’s 


brother-in-Jaw said merely that he thought that the yield of the 


jand would be about 40 or 45 baskets. 

- On this evidence I think that the trial Court was justified 
in accepting 165 baskets as the outturn. : 

As for the price of paddy neither side gave any evidence 
but as Rs. 100 per 100 baskets is the rate usually accepted in 
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the Courts in Upper Burma in the absence of any evidence to 


the contrary, I see no reason to object to the trial Court's 


assessment of the value of the produce at: that rate. .- 


In view of the fact that Maung Talok aad Ma Kaing admit — 


that they took the crops and that Gaw Ya does not deny this 
-T see no reason why a decree should be given against Tun EB. 

I therefore dismiss Gaw Ya’s application so far as Tun EB 
‘is. concerned but in view of the fact that Tun E has made 
common cause’ with Maung Taflok and Ma Kaing eae Hout 
I direct that he pay his own costs in all Courts. s 


As against Maung Talok and Ma Kaing Gaw Ya was . 


entitled to half the value of the crops that is- Rs. 82-8 and as 
in my opinion the Appellate Court acted illegally in finding 
that he worked the land at his own risk and was not entitled 


to any, crops, I set aside the judgment and decree: of the 


Appellate Court dismissing his suit with costs and vary the 
decree. of the trial Court -by- giving judgment for Gaw Ya 
“against Maung Talok and-Ma Kaing for Rs.82:8 with costs 
ciate on that amount. | 

I note ‘that I have’ not. overlooked the fact that Gaw Ya 
was willing to give. credit to Tun E for Rs. 6-14 paid. by. Tan 
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E as land revenue, but I have held that he was not entitled to 
any decree against Tun E and the decree which I have giver 
him is based not on his alleged subsequent agreement with Tun 
E but on his original agreement with Po Hnit under which the 
land revenue was alleged to be and would naturally be payable 
by the landlord. 





Before B. H. Heald, Esgq., I.C.S. 


MAUNG PU ZA anp 3 Orners v. MA NGE MA AND 
OTHERS. 


Mr. J. C. Chatterjee—for appellants. 
Mr. S. Mukerjee—for Respondents. 


Buddhist Law—Inheritance—Pre-emption. 

‘8 Held,—that co-heirs-have a right of pre-emption in cape of the shares 
of other ‘coheirs in undivided inherited: property so long as the property 
remains undivided but that after partition there is no right of pre-emption 
in respect of the separated shares. 

VI, L.B.R., 466. 

U.B.R, 190709, II Buddhist Law, Preemption I. 

1 L.B.R., 144. L.B. Selected Judgments 76. 
U.B.R., 1897-01, II, 162. 'L.B, Selected: Judgments 41 

U.B.R., 1897—01, TH, 155. L.B. Selected Judgments 39. 


The Plaintiffs represent Shwe On, one of the five children 
of Maung Tu and Ma Mi Gyi, and the Defendants, except the 
Ist and 2nd, represent the other four children of the same 


"parents. 


The Plaintiffs’ case is that the lands in suits belonged to 
Maung Tu and Ma Mi Gyi, that on Maung Tu’s death many 


-~years ago those lands passed to his widow, Ma Mi Gyi, that on 


Ma Mi Gyi’s death some 20 years ago they passed: into the 
possession of the eldest surviving son, Shwe Kon, that some ten 
Years ago the lands passed from the possession of Shwe Kon to 
that of his niece, Ma Tin, daughter of his sister Ma Kyaw, Shwe 
Kon being understood to have sold his interest in the lands to 
Ma Tin, that Ma Tin bought from her-cousins, Tun Win, On 
Haing and Po Mya, who represented Ma Kaing and Ma E Mya, 
two-other children of Maung Tu and Ma Mi Gyi, their interest 
in the lands so that she became entitled to the interest of four 
out of the. five children 6f Maung Tu and Ma Mi Gyi, that Tun” 
Hla; the.son of Shwe On the fifth child of Maung Tu and Ma 


“Mi Gyi, refused to sell his share to Ma Tin but agreed to her 
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hoiding the entire land on condition that he also should be 
entitled: to hold it in his turn, that Ma Tin died in the following 
year and was succeeded in possession of the entire estate by 
hee children, Po Thaung and Ma Hia Win, that Tun Hla died 
subsequently, leaving his wife and -children, the Plaintiffs 
themselves as his heirs, that on the 9th of May 1915 after the 
death of Ma Tin and Tun Hla, Ma Tin’s children sold the 
whole estate by registered deed for Rs. 1,000 to Maung Pu Za 
and Ma Bwin Pyu, who were strangers to the family, and that 
thevefore the Plaintiffs, as representing Tun Hla, son of Shwe 
-On, one of the five original co-heit's, were entitled to have the 
sale set aside so far as it affected their one-fifth share of the 
_ estate and had a right to pre-emption in respect of the other 
fouv-fifth shares. The ‘suit was instituted on the 9th of July 
1915. 

The ist and 2nd Deféndants, Pu Za and Ma Bwin Pyu, who 
were the purchasers of the property, said merely that the 


Maune Pe 
ZA 


DB 
Ma Nos Ma 


Plaintiffs were aware of the salé when it took place and that © 


thevefore they were not-entitled to have it set aside. _ 
The 3rd and 4th Defendants, Po Thaung and Ma Hla Win 


the children of Ma Tin, who were the vendors, said that their © 


mother Ma Tin bought the interest of Tun Hila, whom the, 


Plaintiffs represent, for Rs. 30, as well as the shares of all the 
other co-heirs, and that therefore she became sole owner of the 
. estate and the Plaintiffs had no interest in it. -They also said 

. that thé Plaintiffs knew of their sale of the estate to the Ist and 
2nd Defendants at the time when it took place and made no 
objection and no claim to pre-emption at that time. 


The rest of the Defendants, except the 6th, Tun Win, who did. 


not appear or-contest the suit in any way, filed a joint written 
statement saying ‘that they did fot sell their ‘interests in the 
estate to Ma Tin but only mortgaged them and that they too 
were stiil entitled to be regarded as heirs and should have been 
made co-Plaintiffs in the suit. 


The trial Court; after hearing the evidence,’ ‘came to the 


conclusion that the Plaintiffs succeeded in proving that they 
- $till retained their right to Tun Hla’s one-fifth share of the 


estate. and that therefore the sale to the Ist and 2nd Defen- 


dants, so far as it affected that share, was invalid, and. further” 
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that the Plaintiffs established their right to preemption in res- 
pect of the other four-fifth shares of the estate. It therefore: 
gave them a decree setting aside the sale and declaring that, ‘ 
the Plaintiffs were entitled to pre-emption on paying such sum 
not exceeding Rs. 1,600, that is four-fifths of the value of the 
whole estate, as.umight be accepted by the other co-heirs. 

_ All the parties objected to this order and-either appealed or. 
filed cross-objections and the Lower Appellate Court framed 
fresh issues and'referred them to the lower Court for trial. 

The trial Court, after taking further evidence, recorded 
findings that the lands were first. mortgaged to one Maung 
Nyan by all the co-heirs, who, divided the mortgage money bet- 
ween them, each receiving Rs, 30, and that Ma Tin redeemed 
the land from Maung Nyan and also paid the representives of 


all the other four co-heirs for their interest in the-estateso that 


she became sole owner of the estate. 

The Lower Appellate Court did not accept these fi ndings 
but held that it was not proved that Tun Hla’s interest in the 
estate was bought by Ma Tin. It found therefore that the , 
original. decision. of the trial Court was correct and dismissed 
the appeal of the first four Defendants with costs, but- passed 


~ no order on the cross-objection filed by the Plaintiffs and the 


other Defendants. 
The Plaintiffs and the other Defendants then asked the 


_ Lower Appellate Court to review its judgment on the ground 


that it had failed to deal with their cross-objection, which was 

to the effect that the amount payable for Boe empcon was 

Rs. 800 only and not Rs. 1,600. : oe a: 
The Court allowed the application for review, presumably 


‘because it had, as alleged, overlooked the cross-objection, and 


reviewed its judgment to the extent of fixing the, amount pay- 
able for. pre-emption at Rs..800 instead of Rs. 1, 600. 
The present appeal, which purports to be filed on, behalf of 


-all the four parties to the registered conveyatice,, that i is the 


first four Defendants, regardless of the. fact that. the and 
Defendant. died. before the ‘application for review was filed is 
said to be.a first appeal against the order granting a: review. 
and also a second appeal against the final judgment and decree. 
of the Appellate’ Court passed o on. review. 
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So far as it is supposed to be an appeal against the order 
granting a review it may be disregarded. There can be no 
‘doubt from the Lower Appellate Court’s judgment that it did 
overlook the fact that a cross-objection had been filed and when 
that mistake was brought to its notice it had every nigot te to 
review its judgment. 

The grounds of appeal against the final decree of the lower 
Appellate Court are:— - 

(1) that the Plaintiffs’ claim is barred by limitation, 

<2) that there is no right of pre-emption in the case of an. 
- ancestral estate which has been partitioned, and that the estate 
in suit has been partitioned, 

(8) that it is proved that all theco-heirs sold their interest 
in.the estate to.Ma Tin and that therefore she was the solé. 
owner of the estate and the Plaintiffs have no interest in it, 

(4) that pre-emption requires the consent of all the-co-heirs. 
and that because thé 3rd and 4th Defendants, who if the Piain- 
_- tiffs’ contention is correct are co-heits with them in respect of: 
the estate, do not consent to the Plaintiffs’ exercising the right 
of pre-emption, the Plaintiffs cannot preempt, and 

(5) that the trial Court was right in fixing the amount: 
payable for pre-emption at Rs. 1,600. 

I have read the record and heard Counsel, and it seems to- 
fhe that as the lower Courts have come to divergent findings. 
on the facts the first thing to bé done is to see what facts. 
ought to be found on the exonine 


* * * 


lt is clear from the evidence that Ma Tin and her childien 


had been in exclusive possession of the land for a.good thany 
years, apparently at least ten years, when the suit was filéd 


Maune Be 
A 


a AO es bs 
{| Ma Neg Ma. 


and that the initial burden of proof was on the Plaintiffs. But. 


I think that it was proved'that Ma Tin’s' possession was origii-.. 


‘ally permissive, that is to say that after she redeemed the: 
land from Maung Nyun she held it on behalf of the whole 
‘body of the coheirs who would be entitled to obtain their shares. 


of the estate on paying their shares of the Rs. 150 which she- 


had paid to Maung Nyun. 
_ It is admitted that Ma Tin Subsaquently paid the représent-. 
tatives of three of the -fivé coheirs Rs: 30 “éach’ for tiiéii- 
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remaining interest in the land, and her children naturally say 
that the transaction was. a purchase of the interest of the other 

co-heirs for that amount. The..representatives of the other 
co-heirs on the other hand say that it was a mortgage and not 
a ‘sale of their interests. Neither side can prove its allega-. 


. tions but if Ma Tin’s children could prove that their posses- 


sion for the last twelve years had been adverse they would 
establish a good title by prescription as against these three 
coheirs. 

The case of Tun Hla is different. It is said that he was - 
living with Ma-Tin at the:time of the transaction and that for 


‘that reason he did not take his share of the mortgage money. 


paid by Ma. Tin, and there is no.sufficient evidence to prove 
that he-did take it. I see no reason why the witnesses should | 
be lying when they say that he was living with Ma Tin or when 
they say»that he did not transfer his interest in the property to 
her and_if he was living with her there would seem to be no 
particular reason why he should transfer it. The question 


_ whether or not the various:Defendants who claim. interests in . 


the estate:still have interests does not arise in. this case and 
all I have to decide ‘is whether or not Tun .Hla retained his | 
interest. There is no evidence that he parted with it and it is. 
not proved that the possession of Ma Tin and her children was 
adverse to Tun Hla for more than 12 years. It is proved 


that their possession when it began was permissive and in the 


absence of any reliable evidence to the contrary. I am bound 
to hold that Tun Hla retained his interest in the estate, which 
on the evidence would be a right to recover one-fifth of the land 


. on payment of Rs, 30, that is one-fifth of the amount which... 


Ma Tin paid for redemption. - Ma Tin’s children had no right 
to sell Tun Hla’s interest-in the estate and, as no question of 


"ostensible ownership has been raised, the sale of Tun Hla’s 


-share of the land to the Ist and 2nd Defendants was invalid 


except to the extent to which the 3rd and 4th Defendants were 
entitled to transfer their right to possession of that share. 


- subject to the Plaintiffs’ eas -to recover it on paytient of 
‘Rs. 30. : 


a ‘The question of the Plaintiffs’ right to preemption in respect 
of the rest of the estate remains for consideration. — 
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Appellants’ fearned Advocate says that supposing that 
co-heirs have a right of preemption in respect of the interests 
of other co-heirs in the estate in which they are coheirs, and 
supposing that the Plaintiffs and the 8rd and 4th Defendants 


are coheirs in the estate in suit, and supposing further that 


preemption is a matter of inheritance, which he denies, even 


then the Plaintiffs cannot exercise their right. of pre-emption 


' because that right can be exercised only with the consent of 
- all the co-heirs, and the 3rd and 4th Defendants, who according 
- to the. Plaintiffs are their coheirs, do not consent. 

As for the question whether preemption is a matter of inheri- 
tance, it has been pointed out by Sir Charles Fox in Ye ‘Nan O 
Aung Myat San (1) that it does not matter whether pree mption 
be régarded as a question of inheritance or as a matter of 
custom since the right would be recognized by the Courts in 


either case, but I may say that although pre-emption is-not | 


necessarily a matter of inkeritance it is in my opinion clearly 
a matter of inheritance in cases where it is a right to which 
heirs are entitled solely on account of their status as heirs 
and not on any other account. - 
I have already held that the Plaintiffs are coheirs with the 
‘3rd and 4th Defendants and therefore the argument resolves 
- itself into the questions{1) whether any right of pre-emption 


is recognized in Burmese Buddhist Law,,. (2) if so, whether | 


co-heirs have a right of pre-emption in respect of the interests 
—6f other co-heirs in the estate in which they are all co-heirs, (3) 
whether that right continues after partition of the estate, and 
- (4) whether the right can be exercised by any coheir ot-coheirs 
without the consent of all. 

The first two of these-questions were raised in the Lower 
Burma case cited above and were answered in the affirmative, 
while the third. was also raised but was answered in the 
negetnes é 

‘The proposition that the consent of all the co-heirs is 
necessary before the right of preemption can be exercised is 
based on the cases. of Lu Dok v. Ma Po (2)-in this Court aad 
Mi Tev Po Maung (3) in Lower Burma. 


() 8L.B.R., 466.- (2) U.B.R., 1897-01, II, 162, 
(3) SA. L. B., 41. 
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Unfortunately the Burmese Buddhist Law of pre-emption 
has been differently interpreted in Upper and Lower Burma. 

The latest ruling of this Court, which is at present binding 
on all Courts in Upper Burma, is the case of Nga Tin v. Shwe: 
On (4) in which Sir George Shaw held that after an ancestral. 
estate has been partitioned among the co-heirs, a co-heir who. 
on such partition has received his share retains a right of pre- 
emption in respect of the shares which his co-heirs have simi-- 
larly received and that his widow who succeeds to his share on: | 
his death succeeds also to his right of preemption. Sir.George 
Shaw expressly followed the earlier rulings of this Court in 


‘the cases of Lu Dok v. Ma Po (2) and Shwe Nyun v. Ma So,. 


(5) which he said were based on the Lower Burma decisions. 
in Mi Ngwe v. Lu Bu, (6) Mi Te v. Po Maung (3) and.Nga 
Myaing v. Mi Baw, (7) and he came to the conclusion that the: 
Buddhist Dhammathats contain provisions which give a right: 


_of preemption to coheirs ‘in respect of divided as well as undivie- 


ded property. That conclusion, so far as it concerns divided. 
property,.is directly opposed to the ruling of Sir Charles Fox in 
the Lower Burma case of Shwe Hik Ke v. Tha Hla Aung (8): 


“which Sir George Shaw considered and refuséd to follow. | 


Sir George Shaw’s judgment was considered by a Full. 
Bench. of. the Chief Court of Lower Burma in Ye Nan O v.. 
Aung Myat San where Sir Daniel Twomey pointed out that | 
the learned Judicial Commissioner did not: mention the por- . 
tions of the Dhammathats on which he relied as establishing | 
his proposition'in respect of divided property. The original. 
téxts on which the prévious rulings purported to have been |. 
based were considered and Ormond J. pointed out that the 
passage from Manu Thara Shwemyin on’ which Sandford J.. 
relied in the leading case of Nga Myaing. v. Mi Baw, applied 
only to special Jands which in Burmese Buddhist Law were ; 
dead ” lands (myethe) and not to ordinary lands. 


known as “ 
Twomey J..." 


which were known as “live” lands (myeshin). 
werit a step further and. pointed out that on reference to the- 


original Dhammathats it appears that the passage from Manu 


(4) U. B. R, 1907-09, I, B.L. Pre-emption 1. 
(5) U.B.R., 1897—01-], 155. - (6) SJ0.L.B. 76. 
(7) S.J.L.B., 39. (8} LL.B.R., 144. 
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Wunnana, on which Sandford J. also velied, similarly referred 
to “dead ” lands (myethe) and not to ordinary lands. 
This disposes of the authorities from Manu Shee Shwe- 
myion and Manu Wannana. 
The only. other authorities cited by Sandford J. for his deci- 
-sions in Nga Myaing v. Mi Baw, Mi Te v. Po Maung and 
Ma Ngwe v. Lu Bu were two passages from Manugye. 
With reference to the first of these Sir Charles Fox pointed 
out that it applied to all property which had been bought and 
sold, that it had nothing to do with inheritance, or rights of 
co-heirs, or inherited property, and that in any case the rule 
embodied in itt was admittedly long obsolete. I agree with alf 
this and I would add that in view of the fact that the rule given 
in that passage (7 Manugye’ 36) is exactly the sameas that 
given in Manu Wunnana 458 (c) which applies only to “dead” 
lands (myethe} it is probable that the rule in Manugye also 

applied only to “dead ” lands and not to ordinary lands. 

' Tagree therefore that no right of pre-emption in respect of 
ordinary lands can be inferred from the first of the two pas- 
sages from Manugye on which Sandford J. based it. 

_ In respect of the second passage many difficulties have 
avisen mainly through mistranslation, and although I accept 
the translation. given by Twomey J. in Ye Nan O’s case as 
substantially correct. I think it desirable to give, so far as pos- 
sible, a literal version. 

As I read the passage (excluding the second dae oieaghy which 
expressly deals with “ dead” lands the wording is as follows :— 

“ As regards right of ownership lands are of two kinds, 
s dead ” and “ live.” 

“ Dead ” lands are soldiers’ lands, lands’ given as allotments, 
lands of definite area given by the King to Headmen,|Governors, 
Surveyors, Forester’s, Secretaries and Stewards for their 

' subsistence, and lands anciently held for their subsistence by 
a line of hereditary officials in succession. - . 
“ Live” lands are all lands except “ dead” lands, and 
include lands received from parents as inheritance, lands 
purchased from someone else, lands got by someone else 
_absconding, lands openly worked and owned without objection 


for ten years; lands got by clearing and cultivating forest, 
: ii 
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and lands given by Survey Officers, lands worked without the 


De ‘ paddy land-owner’s objecting, and land worked by clearing 
_Ma Nog Ma, : : E 


and cultivating forest; these lands the owners can sell outright. 
if they are bought: let. the buyer have an undisputed right 
to work, enjoy, and own them while the seller is alive, if redemp- 


‘tion is claimed, redemption shall not be allowed, but if the 


buyer die while. the seller is alive, let the seller redeem 
and if he is dead and there is an “office bearer” let ice redeem. 
As. for all the aforesaid “ dead” and 

“ tive’ i deste on grand-fathers, and great grand-fathers, 
‘yelations, sons, grand-sons, and great grand-sons, and though 
‘it’ be between younger. and elder brothers or brothers and sis- 
ters.only, they shall not redeem. If the sale was outright, let 
the buyer be owner. Though they be truly relations within 
the seven degrees and none others, even sons or grand-sons, 
they shall : not. redeem. According to the original sale let the 
ownership be.. ‘Suppose, among relations only a ‘sale of any of 
the aforesaid is intended those interested as relations or {and) 


heirs having ‘been. asked generally, let the person who says 


“Twill not buy ” be. Let the person who says“ I will buy ” 
buy. If the matter is between relations then although one who. 


when ‘asked. said “‘ I will not.buy ” should say.after another has 


bought “ ‘ Let me share equally in the purchase,” if this be said 
after the other has bought and worked for a year, the original 


’ buyer alone shall be owner. Because the one who said “ I will 


not buy " has delayed, he cannot buy, let him lose his right. 
But if in the day or month when he said “ I will-not buy” he 
says again “ At the time of selling and buying ”-I said“ 1 will 
not buy ”, now I will buy, let there be noobjection to his buying 
because he said in the sight and knowledge of the. ‘buyer that he 
would not buy.. The matter is between relations and the selling - 
and buying must be carried out as becomes relations. — Suppose 
a sale to. a person who has an interest is intended and the 
selier says to all those who have an interest “ Buy I amin debt 
to .some one and shall: have to pay up,” if they say “we will 


‘buy "let them all buy together equally. But if ‘one of the 
- purchasers say “ It ought to be sold to me‘alone, I alone ought 
-to buy the whole,” let the discussion as to who ought or ought 


not to. buy be among the purchasers. Let it not be said to the 
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‘seller. But supppose the seller desiring one only to have the 
property has sold without telling another who has said “ I will 
buy,” the seller is wrong. As forthe buyer turn him out and 
let them then discuss who ought or ought not to buy. Let the 
_owner take back his property and let those who say they ought 
to buy say among themselves who ought to buy. Let the 
property be sold to the one who ought to buy and if the owner 
say “I will not sell,” let him bear the law costs and let him not 
sell to another. As for those costs let him not say “ we are 
relations ”; let him pay to them.” 

The distinction between “ dead” and “live ” lands is now, 
as Twomey J. said in Ye Nan O’s case, of merely historical 
interest because the lands in respect of which pre-emption is 
claimed in the Courts nowadays are always “ live ” 
lands. , 

It is therefore unnecessary to consider the passage from 
Manugye so far as it deals with “ dead ” lands. 

So. far as it refers to “ live ” lands what the passage says 
in plain English seems to me to be as follows :— 

“ (1) lands allotted by Survey Officers, lands occupied with- 


out objection on the part of a former occupier, and lands. 


obtained by clearing waste can be sold outright by the person 
who has occupied them and the seller has no right to redeem 
thera unless the. buyer dies in his lifetime.” 

The passage about redemption by an “ office bearer ” after 
‘the death of the seller is obscure. Judson’s Dictionary gives 
the meaning: of the words translated “ office bearer ” as “ one 
who has a Civil office,” and so 'the passage might possibly 
‘mean that an “ Officer ”, possibly the Revenue Officer, has a 
right to redeem. I think however that this is unlikely and 
probably the translation which regards the words as. meaning 
-2 “ representative of the seller ” is correct. : 

“ (2) Relations as such have no right to redeem any 


é 


lands. 
“ (8) If the sole owner of any lands wishes to sell them to a 


relation, he must offer them not to one but to the whole body 
-of his relations. Any of them who may wish to buy may do 
‘ so but if any one has bought and another claim to’do so with- 
:in a year he should be allowed to join in the purchase.” 
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(4) If one of a number of co-sharers in any lands wishes. 
to sell his share to another of the co-sharers, he may not self 
it to whom ‘he ttkes but must leave the decision as -to who is. 
to buy to the whole body of co-sharers, and must either accept: 
their decision of not sell at all.” re 

The first of these provisions seems: to me to give no right bor : 


 prre+ -emption tovheirs. 


The second says merely that relations as such have ao- 
right to redeem. 4 does not refer to pre-emption. 

The third says that if a sole: owner of any lands wishes’ to - 
sell these tands as a'whole to relations he must offer them to 
all his relations without distinction, but does not say that the: 
relations: have any rights of precmpkind if the ownec. chooses to 
sell to a stranger. 

The fourth similarly says that if a co-sharer wishes to self 
nis interest in any lands in respect of which he is a co-sharer to 
another co-sharer in those lands he shall not himself decide to 
which ofthe.co-sharers he will sell but must allow the co-sharers 
to decide among Necomes. and hiciass abide by their: 
decision. ae a : os 

There i is 110 express prevelant for. pre-emption in any of: 
these cases but the.existence ofa right of pre-emption might be 


‘inferred from the direction in the last-case that the seller must> 


abide by the decision of his co-sharers. So far as the express’ | 


words go all that the passage says is that if one co-sharer’: 


wishes to sell his share to another he must abide by the de-- 
cision of all. It does not actually say that he must sell his’ 


‘share to another co-sharer, ‘but possibly that. might beinferred..~ 


That inference is apparenly the sole basis for the ‘aw of": 


- pre-emption as found by Sandford J. in the three rulings ot: 


which all the subsequent case law has been founded, and as: ~ 


: Sir Charles Fox said in the Lower Burma case already cited,. 


“Tf the question of the right of pre-emption among co-heirs’. 
depended ‘solely on the reasons given. in, favour of it in Mr. 
Sandford’s judgments, I should be prepared to hold that those: 
were decisions which should not be followed because they were ~ 
not founded on materials recognized by law as the basis for a- 
decision that a’ binding custom prevailed at the time the- 
question as to its existence had to be decided.” 
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I entirely agree with that view. I think that although the 
passages from Manugye to which reference has beeri made do 
suggest a custom of preemption among co-heirs, they do not 
contain any express statement of any such custom, and I 
should be loth to say that they are by themselves sufficient to 
establish the existence of a right to pre-emption among co-heirs 
in Burmese Buddhist Law. 

But Sir Charles Fox went on to refer to section 97 of the 
“ Civil Code of the Province of Pegu sanctioned by Resolutions 
‘of His Honour the President in Council” commonly referred 
to as “Sparks Code,” and he remarked'that the rules embodied 
‘in it were at the time equivalent to legislation. 

Section 97 of that Code is headed “sale and right of pre- 
emption ” and runs as follows — 

“Tf a person wish to sell his share'in an undivided ances- 
‘tral estate, he should first offer it to all the co-heirs.. They may 

’ uy his share jointly, or each buy his separate portion of the 
‘share, or one may buy in trust for the whole, according as the 
-co-heirs shall decide among themselves; the seller shall have 
no voice in the decision and shall not be at liherty to sell his 
share otherwise than they or the majority of them shalf 
decide.” 

‘That statement of the law purports to be based on the 
‘passage of Manugye translated above and is clearly a para- 
‘phrase of the part beginning “ Suppose a sale to a person who 
has an interest is intended ” that is to say it corresponds to my 
‘fourth paragraph above. 

In this connection | may note that Richardson’s translation 
of the preceding passages which says that relations “shall not 
‘redeem.” omits the word “ not” and says that if relations wish 
to redeem “ they shall have a right to doso.” Now Richardson’s 
translation was published in 1847 and Sparks’ Code was pre- 
pared in the fifties, so it Seems possible that Major Sparks’ 

reading into the paragraph in Manugye about co-sharers a 
definite rule of pre-emption in favour of co-heirs may have been 
‘induced by Richardson’s mistranslation of the preceding pas 
‘gage about relations. It may be remarked also that the Kinwun 
‘Mingyi in compiling his Digest of the Dhammathats omitted to 
anclude any texts on pre-emption-except those referring to the 


MAUNG PS 
ZA 


®e 
Ma Nes Ma. 


‘Mauna Pu 
Ma : 


‘Ma Now Ma. | 


166 UPPER BURMA RULINGS. [ vou.. 


now probably obsolete right-of the velatives of one of a mar- 
ried couple who predeceases the other to pre-empt the “ heredi- 
tary belongings” probably “heirlooms” of the deceased to: 
which the survivor has succeeded in case there are no 
children of the marriage and the surviving spouse proposes to 
sell them. ‘Twomey, J., has suggested that that omission might 


- be due tothe learned author’s regarding matters of pre-eniption 


as relating to inheritance only in a secondary sense, but it is. . 
clear that another possible explanation would be that. the 
Kinwan Mingyi was of opinion there were no passages in the « 
Dhammathats which gave any other right of pre-emption than 
the one which he. mentioned. 
4€the matter were res itegra | should ba tnatined to fold’ 
on the materials which are available that the right of coheirs: 
to pre-emption: under Burmese Buddhist Law in ‘respect lof the: 
shares of other co-heirs in thee state in which they are co-heirs. 
isnot established, but in view of the fact that the right of 
persons who aretco-heirs in undivided inherited property to: 
pre-emption in respect of the unseparated interest of any parti -. 
-cular.co-heir in that property was recognised in Sparks’ Code: 
60 years ago and has not, so fac as appears from the published: 
rulings-ever been questioned i in the Courts until recently and 
that the Full Bench of the Chief Court of Lower-Burma _ 
before whom it was lately questioned cecognized itina judg- 
ment in which the whole question was considered with the- 
greatest care and learning, I agree with Sir Charles Fox that 
to the extent to which it was.laid down in Sparks’ Code, and to 
that.extent only, the right of pre-emption amongst co-heirs .. 
must be recognized. IT agree also with Sir Daniel Twomey’ 
that the right belongs to ail those who are co-heirs in 
respect of undivided lands and that the whole body of” 


- co-heirs excepting those in respect of whose interest. the: 


exercise of theright is claimed ,are entitled to settle among: 
themselves which of them shall exercise it in any particular’ 
case, but in case there are conflicting claims among the co-heirs.. 
and they failto come to any agreement, any of them may in-. 
stitute a suit to establish his claim as. against the others and’ 


‘also of course against any purchaser who may have bought a or: 


be’ Proposing to buy in. disregard of their rights. . 
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Possibly [ have failed to grasp what was in the learned 
Judge’s mind when he made the further deduction that the 
right can be enforced only against the person who inherited 
the land jointly with the claimants, that it lapses with his 
death, and that his heirs take the land free from alt obli- 
gation as regards preemption, but I do not think that there is 
any authority for the limitation suggested and I would hold 
that so long as inherited land is undivided all the heirs what- 
ever their degree of relationship to the original owner, have a 
right of pre-emption in respect.of the interest of any particular 
co-heir in the undivided inherited property in which they are 
all co-heirs. 

I agree of course that the right mustbe claimed Wuaine 
but I would interpret “promptly” as meaning within the period 


' limited by Article 16 of the First Schedule to the Limitation - 


Act. 

One effect of this decision is to overrule the judgment of 
this Court in the case of Lu Dok v. Ma Po in so far as that 
. judgment can be regarded as suggesting that no heir can 
enforce pre-emption unless the actual consent of the other 


co-heirs has been obtained, but I think that the learned Judicial - 


Commissioner’s addition of the words “ or unless they have 
been made parties to the suit” shows that he did not intend to 
rile that no co-heir can succeed in a suit for preemption if any 
. of the other co-heirs who are made parties to his suit object. 
The Lower Burma case oti which Appeéllants’ learned 
Advocate also relies, namely the case of Mi Tev. Po Maung 


has already. been overruled and therefore is no basis for the - 


fourth ground of appeal. 

I have already found that the Appellants failed to prove 
that the Plaiitiffs’ claim was barred by limitation by reason of 
adverse possession on the part of the 3rd and 4th ‘Defendants 
and no othergquestion of limitation arises. 


I agree that there is no right of pre-emption in respect of - 


an inherited estate after it has been partitioned but I have 
found that in this case, so far as the Plaintiffs are concerned, 
the estate has not been partitioned. 


These findings dispose of the first three grounds of 


appeal. 
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The fifth ground, that the amount payable for pre-emption 


-\% is the whole value of the share in respect of which pre-emption 
Ma Noz Ma. « 


is claimed and not the amount ‘offered or paid for that share 
by the purchaser at the sale against which pre-emption is 
claimed, has not been seriously argued and is manifestly base- 
less. The amount payable for pre-emption in such a-case as the 


“present is of course the amount which the vendor. fas agreed 
“to receive or has received from the purchaser, whose purchase 


is avoided, for 'the share in respect of which pre-emption 
is claimed and that’ amount in this case is Rs. 800 being 
four-fifths of Rs. 1,000 the amount which the ist and ‘and 
Defendants paid for the whole estate. 
I holdtherefore that the Piaintiffs are entitled to pre-emption 
in ‘respect of four-fifths of the estate for Rs. 800 and that 
as regards the othér one-fifth share they are entitled to 
recover the’ lands which represent that share on payment of 
Rs. 30. ; 
The decrees of the lower’ Courts are set aside and in 
substitution of the trial Court’s decree there will be a.decree _ 
directing as regards four-fifths of the estate that on the Plain- - 


‘tiffs. paying into “Court the sum of Rs. 800 within three months 


from this date, together with the costs of the Ist and 2nd ‘De- 
fendants, the Ist Defendant shall deliver possession. of. the 


_ property to the Plaintiffs whose title thereto shall be deemed | 


to have accrued from the date of such payment, but that if the - 


_ said sum ‘of Rs. 800 and costs are not so paid the suit shall be 


dismissed with costs for the Ist, 2nd 3rd and 4th Defendants: 
‘against the Plaintiffs, and as regards the other one-fifth, share. 
that the 1st Defendant shall deliver it to the Plaintiffs on. 
receipt of Rs. 30. 

I think it equitable under the circumstances that the Plain- 
tiffs whose Jong delay in asserting their claim to an interest in 
the property has. occasioned this: litigation so far as the Ist 
and 2nd Defendants are concerned should, if they recover the 
property pay the lst and.2nd Defendants’ costs,.and that. the... 
parties, other than the Ist and 2nd Defendants, should bear. 
their own costs unless the Plaintiffs fail to pay: the-amount 
found due, in which case I think the Plaintiffs should pay. the 
costs of the 3rd and 4th Defendants also. 
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I note that if on the expiry of the three months allowed by 
this decree the decretal amount and the costs have not 
been paid into Court, the trial Court should piss a_fiaal 
decree dismissing the Plaintiffs’ suit with costs for the Ist, 

2nd, 3rd and 4th Defendants throughout. 
I note also that the Rs. 830 will be payable to the Ist De- 


fendant not to the 3rd and. 4th Defendants as the iower Courts . 


seem to have thought. 





Before H. S. Pratt, Esq., M.A., ICS. 
MAUNG ON MYIT v. MAUNG SHWE PI. 


Mr. D. Dutt—for Appellant. 
Messrs. Mya U-and Chaudhury—for Respondent. 


Limitation—174, Ist schedule, and Civil Procedure, section 18—. 


O. XXII, r. 2. 

Where a decree-holder-promised to certify an adjustment made out of 
Court but failed to do so anithe judgment-debtor made an application 
-after the 90 days allowed by Article 174 of the First Schedule to the Limi- 
tation Act. 

Held,—that section 18 of the Limitation Act applies only to cases where 
-a person had been liept from the knowledge of his right to make the appli- 
cation and not to cases in which he had been aes by fraud” from the 
-exercise of his right. 

U.B.R., I. 1910-13, 19%. 
16 C.W.N., Pp. 923 at p. 927. 
In Civil Regular Suit No. 9 -of 1915 in the Subdivisional 
Court, Kyauksé, the judgment-debtor, Maung Shwe Pi, obtained 
an order for record of an adjustment of the decree made out 


-of Court. 
The application falls within Order XX], Rule 242), and ordi- 
narily Article 174 of the First Schedule to the Limitation Act 


~would apply. 
The application was not made within the 90 days allowed by 


that article, but both Courts have found that séction 18 of the . 


Limitation Act. applies, because decree-holder had fraudulently. 
‘promised to certify the adjustment and had failed to do so. 

It was held therefore that the date from which limitation 
‘began to run was the date on which the judgment-debtor. 
became aware that the decree-holder had acted fraudulently. 

Neither of the Courts, however, seem to have considered: 
‘with sufficient care the actual wording of section 18. 
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It is quite clear that the section only refers to cases where - 
the person having a right to make an application has by means. 
of fraud been kept from the knowledge of such right or the title 
on which it is founded. 

In the present instance it is equally clear that the pascal 
debtor was not kept by the alleged fraud from the knowledge 
of his right to make the application, but from the exercise of his 
right which is quite a different matter. 

Section 18 does not apply to the facts in the present appeal. 

This was the view taken -in Sayyid Muhammed Nur v. Ko: 
Law Pan (1). 

As in Biroo Gorain v. Mussit. Jaimurat Roer (2) the ree 
of the Applicant was that he had been kept by fraud from the 
exercise of his right to apply to have the adjustment certified 3. 
consequently in order to accede to his contention it would be 
necessary to substitute, “from the exercise of such right” for: 
the phrase “from the knowledge of such right,” in section 18. 

As pointed out in the Upper Burma Case quoted the judg- 
ment-debtor will be at liberty toinstitute a regular suit, if 
through the decree-holder’s failure to certify i cect he: 
should have to pay a second time. 

The Madras cases cited do not affect the ereaert case, as. 
one was a suit for damages against the decree-holder for failure: 
to certify satisfaction and the other related to a petition to set 
aside a sale on the ground of the decree-holder’s fraud. 

I know of no authority for allowing the judgment-debtor to. 
prove an adjustment out of Court in contravention of Article 
172 of the First Schedule to the Limitation Act and Order’. 
XXI, Rule 2. 4 

The application was clearly time- baened and should have: 


‘been dismissed. 


The appeal will be allowed and the orders of the lower: 
Coury set aside and the application dismissed with all costs. 


fon ULB. R. 1, 1910-13," p- 191. i 
(2) 16 C.W.N., p. 923 at page 927. 
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Before H. S. Pratt, Esq., M.A., LCS. 


MA NYUN vo. MAUNG SHWE KAUNG awnpb Two OTHERS. 
Mr. S. Mukerjee—for Appellant. 
Mr. J. C. Chatterjee—for second Respondent. 


Civil Procedure—O. VI, r, 17. 

Held,— A plaint cannot be amended so as to convert a suit ona 
promissory note into a suit on a mortgage bond.”’ 

Plaintiff sued for Rs. 270 alleged to be due on a promissory 

. note for Rs. 125 executed about January 1914. 

Subsequently he filed an amended plaint in which the cause 
of action was said to be on a mortgage for Rs. 125 of a house, 
bullocks and cart executed about the same date as the 
promissory note set forth in the original plaint. 

The claim was for the same sum of Rs. 270. 

Defendant denied executing any such mortgage or: promis- 
sory note but admitted borrowing a distinct ‘sum of Rs. 225 on 
a mortgage of land. 

The Appellate Court set aside the decree against the second 


Defendant on the ground that the amendment of the plaint. 
involved a fresh cause of action based on Defendant’s. 


admission that he had borrowed Rs. 225 on a mortgage. 
I consider the view of the Lower Appellate Court was 


correct. 


{t was not suggested thatthe words promissory note was. 


used by mistake for mortgage. 


Plaintiff could not-be allowed to substitute a plaint on a. 


separate cause of action for the plaint as originally framed. 


The appeal so far as-second Defendant is concerned will be: 


dismissed with costs. 
The first and third Defendants confessed judgment and did’ 


not appeal. .The Court had therefore no jurisdiction to set: 
aside the decree against them. They have not appeared to: 
contest the present appeal.. So far as they are concernéd the- 
appeal must be allowed and plaintiff will be given a decree: 
against them for Rs. 270 with costs.on the uncontested scale- 
in the Court of first instance. , 

’ As they did not appeal Appellant- Plaintiff i is not entitled to: 
costs against them in the first Appellate and this Court. 


Civde? 


Second Abteal 


Criminad 
Revision 
Mo. of of 
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Fo 
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Before H. S. Pratt, Hsq., M.A., I.C.S. 


ABDUL SALAM v. RAMNEWAL SINGH. 


Mr. C. H. Campagnac—tor Applicant. 
Mr. P. N. Bose—for Respondents. 


Criminal Procedure 179, 181 (2). 

Held,—that when an alleged breach of trust took place in Rangoon, the 
accused could not be tried at Maymyo in consequence of his failure to remit 
‘money there as he had agreed to do. 

The resultant loss to complainant at Maymyo was not an ensuing 
consequence by reason of which the Applicant was accused. of the commis- 
sion of the offence of: criminal breach of trust and therefore section 179 
‘Criminal Procedure-Code, does not apply. 

LL.R. 19 All., 111. ' LL.R. 38 Mad., 639 
—— 34 All, 487. _ —— 41 Cal., 305. 

Ramnewal Singh, Contractor of Maymyo, fileda complaint 
against Abdul Salam of Rangoon before’ the. Subdivisional 
Magistrate, Maymyo, charging him with criminal breach of 
trust under section 406 of the Penal Code. . 

Complainant’s case was that he deposited Rs. 9,000 with the 
Superintendent of Police Supplies, Rangoon, in -corinection 
with tenders for certain contracts. 

He gave Abdul Salam a power of attorney to withdraw 
this Rs. 9,000 from the Superintendent of Supplies on an 
express agreement that he was to remit half the money -to 
Complainant at Maymyo and deposit the other half as security 
for a rice contract with the Superintendent of Police Supplies. 
The accused drew the mongy but failed to remit or bring any 
to Maymyo and failed to account for it. : 

The allegation is that accused has misappr enpetated the 
money and that part of it has been paid without authority to: 
one Haji Rahamat Ulla. . 

The alleged breach of trust took place in Rangoon. 
Objection was taken to the jurisdiction of the Magistrate at 
Maymyo but the Magistrate on the authority of Queen-Empress 
wv. O’Brien, (1) held that section 179 of the Code of Criminal 
Procedure gave him jurisdiction. 

Accused is at present within the local limits of the opine 
jurisdiction of this Court, which is now asked ‘to revise the 
order of the Subdivisional Magistrate and decide under the 

(1) LL-R, 19 All., III. , 
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provisions of section 185 of the Procedure Code by what Court — Asput 
the offence should be tried. = 

Section 181 (2) of the Criminal Procedure Code provides RAMNEWAC. 
that the offence of criminal misappropriation or of criminal pin 
breach of trust may be inquired into or tried by a-Court 
within the local limits’ of whose jurisdiction any part of 
the property which is the subject of the offence was received 
or retained by the accused person, or the cffence was 
committed. 

According to the allegations of Complainant the money was 

‘ received, retained and misappropriated in whole or in part in 
Rangoon and therefore there is no doubt that under section 
181 (2) the Rangoon Courts have jurisdiction to try the case. 

It is argued, however, that under section 179 the case is 
triable in Maymyo, because the failure to remit the. money to 
Complainant there has caused a loss to him at Maymyo. 

Section 179 runs as follows, “when a person is accused of 
the commission of an offence by reason of anything which has 
been done, and of any consequence, which has ensued, such: 
offence may be inquired into or tried by a Court within the 
local limits of whose jurisdiction any such thing has been done, 
or any such consequence has ensued.” ; ne 

If section 179. is read as it stands in connection pith the 
definition of criminal breach of trust given in ‘section 405 of 
the Penal.Code, it would appear that the Applicant, Abdul 
“Salam, is accused of the commission of the offerice of criminal" 
breach of trust by reason of. the misappropriation of the 
‘money in Rangoon and not because of the conseqtient loss, 
which has ensued to Complainant at Maymyo. 

The gist of the offence of criminal breach of trust is the 
dishonest misappropriation, conversion or disposal of the 
‘property which in the present case is alleged to have taken 
place in Rangoon. 

The loss to the Complainant, which has accrued in Maymyo, _ 
is a consequence of the alleged breach! of trust and not 
necessarily an integral part of it. 

In Queen-Empress v. O’Brien (1), however, Sir John Edge, 

C.J., took the view that where B being in charge on behalf of 
(1) ILL.R. 19 All., 111. 


ABDUL 
aia 


Risa ews, 
Sines. 
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a Company ata place in Bengal, of certain goods belonging to 
the Company and being ordered to return the goods to 
Cawnpore, where the office of the Company was, did not do so 
and failed to account for the goods or their value, the Courts 
at Cawnpore had jurisdiction to inquire -into the charge, inas- 
much as the consequence of B’s acts, viz. loss to the 
Company, occurred in Cawnpore. 

To my mind this view is hardly in accordance with what 
appears to be the obvious construction of section 179 of the 
Criminal Procedure Code. No doubt ‘the loss, whichis the 
consequence of B’s acts, occurred:in Cawnpore, but the loss was 
the consequence of the misappropriation elsewhere, and B 
was accused primarily on account'of the misappropriation and 


only secondarily on account:of the consequence of his act. 


It was the dishonest misapprepriation elsewhere and not 
the resulting loss at Cawnpore, which-constituted his offence. 
This .was the view taken in the later Allahabad case of 


~-Ganeshi Lall v. Nand Kishore (2) by Karamat Husain, J., who 


in the course -of his judgment. observes “The word ‘ conse-- 


quence’-in this section, i.e., 179, Criminal Procedure Code, in 


my opinion, means a consequence, which forms a part’ and 
‘parcel of the offence. It does not mean a consequence, which 
is not such a direct result of the act of the offender as to form 
no part of the offence.” 
With this expression of opinion, I am entirely in agreement, 
-and it was approved by a Bench of the Madras High Court in: 
the leading case of Re Rambilas and 3 (3), where the effect of 
“various Allahabad rulings on the point in question was 


discussed. 
It was there pointed out that “the offence of criminal breach 


of trust is completed (assuming a preliminary trust) by the 
‘misappropriation or conversion of the property dishonestly. It 
is only the intention which is essential. Whether . wrongful 
gain or loss actually results is immaterial, it is a consequence, 
but no essential part of the offence, and a person is’ not accused 
of the offence by reason of it.” ° 

_ The judgment is particularly apposite to the. facts of the 
present case and the continuing portion may well be quoted. 

(2) LL.R. 34 All., 487. (3) I.L.R. 88 Mad., 639. 
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“The learned Public Prosecutor has drawn our attention to 
the second part of section 405, which deais with dishonest use 
or disposal of property in violation of law or contract. Hesays 
accused had contracted by letters received in Dharapuram to 
remit the amounts to theComplainants there ; and argues that the 
contract was broken by failure to deliver the money at Dhara- 
puram, and that this fact gives jurisdiction to the Erode Court. 

We are unable to follow this reasoning. In the: first place 
the present case fals under the first, and not the second part 
of the section; the Complainant clearly charges dishonest 
misappropriation to accused’s own use, and not use or disposal 
in violation of Jaw or contract. 

Secondly, if it were otherwise, the offence would be com- 
“mitted where the dishonest use or disposal took place, not where 

the-contract was made or should have been performed.” 

-On behalf of Complainant Rajani Benode Chakravarti v. All 
India Banking and Insurance Co. (4) is cited but the circum- 
‘stances of the two cases are not parallel. The complaint 

cin the Calcutta case contained allegations of cheating, forgery 
and fraudulent tampering with a document and the Court was 
of opinion that there was no doubt on the allegations that the 
Courts at Lahore and Chittagong were equally se asl to 
exercise jurisdiction. | a 

, There was therefore no doubt as to the Oouee by es the 
offences could be tried. or enquired into. , 

In the present case it is not disputed that the offence is 
‘triable at Rangoon, whereas it is more than doubtful, if the 
Maymyo Court has jurisdiction. 

Section 181, sub- section 2,-expressly lays down, where the 
' offence of ‘orimatnal breach of trust can be tried and under that 
-section the: Maymyo Court certainly has no jurisdiction. 

It does not appear to be justifiable to appeal to section 179 
_-and strain what I take to be its plain. construction in order to 
-give the Maymyo Court jurisdiction, simply because Com- 
plainant resides in Maymyo and it would suit his personal 
-conveniencé to have the case tried there. 

My decision is that the offence. must be inquired into or 
‘tried by a Court in Rangoon. 

4) LILR, 41. Cal, 805. 
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Before H. 8. Pratt, Esq., M.A. -1.C.S. 
NGA NAN DA v. KING-EMPEROR. 


Mr. H. M. Lutier—for the Crown. 
Penal Code, se¢tion 9—Criminal lrocedure, section 46 (3)—Right © 
of private defence. 

An Excise Inspector pursued an armed smuggler, and on coming up- 
with him ordered him to stop and fired his revolver twice to frighten him, 
whereupon the smuggler drew a sword and cut the Inspector on the thigh. . 

Held,—that the smuggler had reasonable ground for -belicving that the — 
Inspector intended to cause death or grievous hurt and did not exceed. the 
girth of private defence ; 

but that when stibsequently he was in the grip of the Inspector and an’ 


Excise peon came up and tried ‘to disarm hi, he had no right of - private: 
defence, as he was no longer under a reasonable apprehension of death or’ 


grievous hurt. ’ 
Excise Inspectof#, Mahomed Wali, laid a trap for a party of 
Shan opium smugglers. oer 
© He lay in wait in uniform with Excise peon, Maung Maung 
and others. When the smugglers, who were being detained in. 
conversation as arranged, became restless, the. Inspector gave: 
orders for their arrest. 


When one of their number was arrested, Appellant, Nan Da. | 


and his companions fled pursued by the Inspector. 
The Inspector according to his own account, and there is na: 


other direct evidence, came up with Nan Da, ordered him to 


stop and fired his revolver twice to frighten him. When he 
was about to overtake Nan Da the latter drew his Shan sword 
from its sheath and cut-the Inspector on the thigh but did not. 
cause a severe wound, : 

‘The Inspector caught hold of Appellant by the-top-knot, and 
in response to his shouts for help peon, Maung Maung, came to. 


his assistance and tried to seize Nan Da by the wrist with the 


intention of disarming him. Before he could do. so Nan Da 
slashed him on the forearm, severing his wrist and inflicting a. 
wound, which might easily have proved fatal. 

The Excise Inspector was entitled to arrest accused, who. 
was.armed and in possession of opium, and for that purpose to. 
use all necessary means. : 

He was not justified in causing. death in SHectags the arrest: 
under section 46 (3) of the Criminal Procedure Code. 
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It is clear that until the Inspector fired the shots Appellant 
-did not unsheath his sword or make any show of resistance. 
All he did was to run away as fast as possible. 

Ifthe Shan had reasonable ground for believing that the 
Inspector intended to cause death or grievous hurt he hada 
right of private defence against him (section 99, Penal 
Code). 

Accepting the Inspector’s statement that he fired into the 
air and not at the Shan, the fact remains that he did fire his 


*‘yevolver twice at close quarters, when chasing Appellant.” It 


may be remarked that the enconiums of the Magistrate on the 
Inspector’s coolness seem hardly called for. 

- Appellant isa wild Shan and as the shots came from behind 
-would not unnaturally conclude that the shots were fired at 
him with intent to kill or wound him, and that the only way to 
save his life was to stand at bay and fight. 

Under the circumstances it must be heid in my opinion that 
the act of the Inspector in firing the revolver twice at close 
quarters from behind Appellant would reasonably cause the 
apprehension of death or grievous hurt. 

Under this apprehension the Shan had a right of self 
-defence and it was not exceeded. In cutting the Inspector 
‘therefore I hold that he committed no offence. 

As regards the injury to peon, Maung ‘Maung, the case is 
quite different.. 

He came up after Appellant had been caught by the 
Inspector and under his instructicns tried to disarm him. He 
‘was armed with a dahlwe but made no attempt to use it. The 
Appellant alleges that Maung Maung struck him with a stick 
-and I see no reason to doubt that it is true. 

The Shan undoubtedly received 'a contused “wound on the 


ihead, and the probability is that Maung Maung would use force. 


‘in his attempt to disarm him. 

He was, however, entitled to do so to effect his arrest and 
.did not use unnecessary force, so far as can be deduced from 
the evidence. 

The Excise Inspector was holding Appellant by the hair-at 
the time and the latter still had a naked sword i in his hand and 
“was waving it and fro. 

2 
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1 do not consider there is any justification for holding on 
the facts that at the time he cut the Excise peon Appellant had 
a reasonable aporéneriston of death or grievous hurt. - It is. 
clear the Inspector made no further attempt to use his revolver.. 

What really seems to have happened is that when he found 
himself caught, Appellant lost his head completely and when - 
the.peon closed with-him struck at him with his sword with the 
intention of disabling him. In doing so he had‘ no right of 
private defence and has ‘been’ correctly convicted of causing. 
grievous hurt to a public servant in the discharge of his duty. - 

- At the same time it is necessary to take into consideration 


‘ that he is a wild Shan and was probably terrified at having had - 
_a revolver fired twice within close proximity to his back. When: 


assistance came he may have thought he would be-still further 
ititreated and that any measures were justifiable in ‘a frantic: 
dast. attempt to escape. a7 : 

He had a-cut on his jeg and I am very sceptical as to its 
having ‘been the result of an accident, though it is not pute 


_ lear, when he received it., 


Possibly it was after his: arrest. It is aia usite that the: 
evidence is all on one side. 2 
In any case it is “certainly a legitimate infenene that. 


_ Appellant was struck on the head before he slasked at Maung. 


Maung. 
On the evidence the conviction under section 333 was. 
justified and is confirmed. “ - 


The question of sentence is not easy. 
_ Appellant is an elderly man. He no doubt was under the- 
influence of terror, when he wounded the Excise peon, but it. 
is impossible to overlook the fact one he was a member of an: 


“armed gang of smugglers. 


Taking the whole of the circumstances into wensideiine. 
Jam of opinion substantial justice will be done, if the sentence 
is reduced tofour years’ rigorous imprisonment. é 

The conviction atid sentence under section 332 are set aside,. 
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Before H. S. Prait,-Esq., M.A., LC:S. 
MA E KO v. MA PWA HMI awpb Ong. 


Mr. Maung Su—for Applicant. 


Civil Procedure—ti5 (c). 

Held,—that a material irregularity or illegality is not in itself a 
suficient ground for revision under clause (c) of section 115 of the Civil 
Procedure Code. There must have been atthe same time awrong 6r 


irregular exercise of jurisdiction. 
B.L.T., XI, 48. 2 L.B.R., p. 333. 
B.L:T., XIL, 5. 22 C.W.N., 627. 


This is anapplication for revision of the decree of the 
District Court, Shwebo, under section 115 of the Code of 
Civil Procedure. 

The two main grounds on which the application is based 
ace, first, that there was an illegality or material irregularity 
in not duly considering the point as to whether under Buddhist 
Law husband and wife should be regarded as partners in busi- 
ness; and, secondly, that the lower Court was wrong in law 


in holding that the husband was not responsible for his wife’s - 


debts. 
As a-matter of fact the Judge considered the law on the point 


and came to the conclusion that there was no partnership 
between the husband and wife in the case in question. 
This Court .is therefore simply asked to revise the finding: 
of the District Court on the ground that it was wrong ‘in law 
lé seems clear that this is a quite insufficient ground for 
interference on revision. 
The law as to the scope of section 115, Civil Procedure Code,. 
is explicitly laid down by the Lords of the Privy Council in 
Balakrishna Udayar v. Vasudeva Aiyar (1). 
In the course of the judgment in that caseit is remarked 
“ The 115th section of the Civil Procedtire Code enables the High 
Court, in a case in which no appeal lies, to cal! for the record 
of any case, if the Court by which the case was decided appears. 
‘to have acted in the exercise of a jurisdiction not vested in it 
by law, or to have failed to have exercised a jurisdiction vested 
in it, exercised its jurisdiction illegally or with material irregu- 
'. larity, and further enables it to pass such order in the case as 
the Court may think fit. ; 
(1) B.L.T., XI, 48. 


Civil 
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It will be observed that the séction applies to jurisdiction 
alone, the irregular exercise, or. non-exercise of it, or the illegal 
assumption of it. The section is not directed against conviu- 
stons of law or fact i in which the question. of jurisdiction. is not 
involved.” pa ‘ 

in'the present instance the ground on which the Court is 


asked to interfere ts solely that certain conclusions of law on the 


part of the District Court are wrong. 
There is no question of jurisdiction involved. 
Counsel for applicant relies upon a recent ruling of the 
Chief Court of Lower Burma in Babu Gor idut Bagla v. Babu 


’ A. Rookmanand (2). 


‘In that case Ormond, J., referring to fis judgment of the 
Privy Council cited above, remarked, “The judgment does not 
deal with clause {c) of section 115 beyond paraphrasing it as the 
irregular exercise of jurisdiction.” . I can find nothing in this 
judgment which is inconsistent with the decision in ACVHS case 


The ruling in Besyaite ‘case, it should ‘be noted, was to the 


. effect that if the Lower Court has failed to take into account. 
‘some proposition of law or some material fact i in evidence, it. 


has, acted illegally and its decision may be revised. 
Towards the. end of. the _judgment in Babu Goridut Bagla, 


Ormond, J., sums up his view of.the .meaning of the third 
wlause of section 115 as follows :--The question I think resolves . 
itself into this: was the method irregular by which the conelu- 


sion of fact or of law was arrived at? If the Judge arrivesat a 
conclusion of. law or fact without having considered the law 
or a material part of the evidence or by misunderstanding or 
erroneously recording the statements! of. pleaders or wit- . 
nessés, the method of arriving at such conclusion is illegal and 
irregular, and is.a good ground for revision, provided that the 


_drregularity is material and the petitioner has suffered - _an 
injustice thereby. 


The language used. is - very guarded, but with all. due 
deference to the -authority of the learned Judge, it seems to 
me he has travelled beyond the limits of interference under 
section 115 as.interpreted by the Privy Council. He practi- 

| @) BLT., XU, 5. (3) 2, L.B.R., p. 333. 
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cally holds that, if the method by which a conclusion of law MaE Ke 
or fact is arrived at is irregular, this is in itself a. sufficient 1h wa 
ground for revision, provided that the irregularity is material HM, 
and the petitioner has suffered an injustice. This view seems 

‘in effect to ignore the question of jurisdiction altogether and 

treats clause (c) of section 115 as if the words in the exercise 

of its jurisdiction were not present. 

In the Privy Council judgment referred to it was definitely 
Jaid down that section 115 refers to jurisdiction alone, and is 
not directed against conclusions of law or fact in which the 
question of jurisdiction is not involved. 

There is no suggestion that this exposition of its meaning 
is confined to the first two clauses of the section. 

Clause (@) of the section is paraphrased “to have exercised 
its jurisdiction illegally or with material irregularity. (The 

-actual wording of the clause is to have acted in the exercise of 
its jurisdiction illegally or with material irregilarity.) 

Itappears to my mind perfectly clear, therefore, that clause 
(c) must be held to refer to jurisdiction equally with clauses (a) 
and (b) of section 115. 

itis not permissible to construe the words “in the exercise 
of its jurisdiction” as though they meant no more than “in its 
capacity as a Court.” Ifthat is ali they mean, the words are 
‘superfluous and could be dispensed with, since in one sense a 
Court always .passes orders in the exercise of its jurisdic- 
tion. 

Clause (c) cannot be Pee from the other two clauses 
of the sectien, but must be read in its relation to them. 

It is impossible to escape from the conclusion that acting 
illegally or with material irregularity in the exercise of its juris- 
diction connotes an illegality or irregularity in a matter touch- 
ing jurisdiction: ..In othér words, there must be a question of 

‘ jurisdiction involved. A mere illegality or material irregularity, 
in which no question of jurisdiction i is involved, does not justify 
interference. # 

There must have been’ a misuse or abuse of its jurisdiction 
by the Court to warrant interference on revision. 

This is in accordance with the view taken by a ‘Bench of 
the Calcutta High Court in the case of Chandra Kishore 
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Ma‘E Ko Roy-(4) where the facts were much. stronger than in the present 
iad eta instance, since the decree, which it was sought'to revise, was 
 HMt. admittedly based on a wrong assumption of fact. 
. The application of section 115 is very limited and its 
“provisions must be construed’ strictly. | ae 
It 1s. not intended that it should takeithe place of Seana 
appeal, which -.would bethe practical’ ‘effect, if it were held 
» that amistake. of law or a'wrong view of the law justified the: 
interference of the High Court on revision, even Sheet the 
question of jurisdiction was not involved. 
-It.may be desirable, especially in Upper Burma, that the 
power of revision should be extensive, but that does not make 
_it permissible to construe the sectionin amanner which I hiold 
to be clearly opposed to the interpretation. of its. Sasser 
given in Balakrishna’ S:case. | 
To summarise my view of the masitton +a material i irregu- 
darity or illegality is not in itself a sufficient ground ‘for 


revision under clause (c) of section 115. There must have been © ' 


at the same tinee a wrong or irregularexercise of j urisdiction. 
‘The application is dismissed. 
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Revision ... : : 

ae, 142. of MAUNG PO LAT v. MA NGWE MA. 

Bik on Mr. A.C. Mukerjee —for Applicant. 
oe Mr. L. Pillay—for Respondent. 


Buddhist Law—Dtvorce. 

Mere clandestine intercourse after a divorce. is not sufficient to revive 
the marriage under Buddhist Jaw. 
_ Ma Ngwe Ma. obtained -an order for maintenance against ji 
Maung Po Lat as his wife. The Magistrate found that there 
had-been a divorce, but .that the parties had been reunited. — 

The respondent in the lower Court'admitted a reunion after 
the first divorce but alleged that a second divorce took place a 
year ago-after which there had-been no reunion. . . 

There was evidence of. a second divorce. about March 1918 
cand applicant herself had to admit the fact of a second divorce. 
There was some-evidence that Maung Po Lat paid clandestine 
“visits at night to his divorced wife after the second divorce. : 

(4) 22 C.W’N,, 627, 
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‘He was at that time living with another wife -and it-is-clear Manse Bo 
-that after the second. divorce he never again lived openly with . 
; MA Nowe 


Ma Nge Ma as his wife. Ma. 
The mere fact that he paid clandestine visits to Ma Ngwe 


Ma after the divorce would not in my opinion be sufficient to 
constitute a valid-re-marriage. 

No authority is cited for the proposition that under Buddhist 
Jaw mere physical reunion with a divorced wife j is sufficient to 


revive the status of marriage. 
It seems clear that the reunion must be of such a nature 


that had there been no divorce it would have amounted toa 
‘valid marriage. Oni the facts it is not satisfactorily established 
_ that Ma Ngwe Ma regained-the status of wife after her second 

‘divorce. This being so she was not entitled to maintenance. 
I set aside the order of the Subdivisional Magistrate. 


Applicant will be. allowed costs: 


Before H. S. Pratt, Esq., MA LC.S. Civil Second 
Appeal — 


MAUNG TUN MAUNG anp Onz.v. MA. YWE anp THREE. Wo. 104 0 ' 


‘Mr. C. G. S. Pillay—for Appellants, pep i 
Maung Su—for Respondents. 

Civil Procedure—O: XXXIV, rr. 7 (c) and 8. 

Redemption of Ee mortgage after the date faved in brelé 
minary decree. 

‘The District Court on ead gave a decree for redemption of a 
usufructuary | mortgage. and fixed a date for payment of the money inte 
Court urider Order XXXIV, Rule 7 (c). 

The money was paid into Court after the ‘date specified in the decree. 
‘and in execution proceedings the Court attached the land and made it over 
to the décree-holders. 

No extension of time had been asked for and no notice was given. t the 
judgment-debtors, ' : 

Held,—that, although a decree-holder may not be prectunéd from : 
redeeming it at any time before a final decree is passed under Order 
XXXIV, Rule 8, there is no provision.for the execution: ofa preliminary: 
decree and a final decree cannot be dispensed. with. 

‘The correct course in such a-case is to apply for an extension of the 
time. If the Court proposes: to accept a payment after due date, it could 
not pass a final decree without” giving judgment-debtor an opportunity of 
being heard. 

U-B.R., 1897-01, Il, p.582. ° 
I.L.R:, 36Cal., 122. 


Appellants. were Defendants in Civil Regular peee No. 88 
of: 1917, of. the Township Court.of Sale. 





“Maune Tox 


' MAUNG 


By 
‘Ma Ywe, . 
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Plaintiffs sued for redemption. under’ a usufructuary 
mortgage and were granted a decree in Civil selon No. 10 of 
1918 of the District Court of Magwe. : 

In accordance with the provisions of Order XXXIV, 


' Rule 7d ’), the decree ovight to have contained ‘a direction that 


if the money was not’ paid on or before the date fixed, the: 


mortgage property be sold. 


In ‘the appeal decree a . date was rightly fixed ter ihe 


_payment of the money into Court under Order XXXIV, Rule 7,. 
- sub-rule (c), and Ido not understand the remark of the learned 


Addit tional Judge of this Court on sécond appeal that. it is: 
unnecessary to fix a date ‘for redemption in usufructuary 
mortgages. 4 ; 7 

Rule 7 is .quite clear and applies to wiitemakudey ‘ mortgages... 


_ The-first Appellate Court fixed the 9th.of September 1918.as 
the. date. -on.or before which the money was to be pate. into . 


Court. 
On the’ 4th. of October 1918 the decrée-holders ee i 


money into: Court and. applied for.the land. to be attached and. 
made over to. them. “Although the time specified i in the decree: 
for the payment of the money: into Court had lapsed the 
. Court-ordered-the land to be attached and mibae’ over. to. the . 


decree-holders and this was done. 
The judgment debtors weve given no notice of the: 
application, nor were they given any opportunity to show 


cause against the order being made. 


The judgment-debtors appealed against the | order in execu-. . 


' tion without success the Court holding that respondent could 
: redeem at any: time ue was in a position to pay the money into: 


Court. 


The a udge appears to have been led to state the case: ia? 


“such. unqualified terms. by the remark: as to. the absence of. 


necessity to fix a date already: referred to. 
He saw that under the circumstances - ity was inequitable : 


that the décree-holders should reap a crop, which: they. had not’. 
‘sown, without. paying conipensstion, but could think of no. - 


remedy. us a5 
An. appeal has now beeft ae ee to 5 thts Court against the 
order i in execution’ on the ground. that as the time apenitied for: : 
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redemption had elapsed and no.extension had been applied for 
or granted the Court was in error in holding that the decree- 
‘holders: could pay the money into Court at any time they 
could afford to doso. 

It was also contended that Rasetaus ought to be allowed 
to reap their crop or an order made to- that effect Betots 
redemption was allowed. 

There are numerous authorities for holding that the first 
decree in-a mortgage: suit is provisional and that until it is 
made final redemption cannot be ‘permitted. 

The. subject was discussed exhaustively in Maung Lu, Tha 
vy. Maung Hman (1) and it was held that until an order has 
been made tnder section 93 of the Transfer of Property Act’ 


‘the decree- holder may redeem at any time subject to the daw df.. 


Maoune Tex 
Maune . 


De: 
Ma ¥WEe - 


limitation. It was further pointed out that a decree under. 


section 92 of: ‘the Transfer of Property Act is of the nature of a. 

decree nisi and that it does not foreclose the decree-holder 

tuntil an order to that effect has been passed under section 93. 
The latest - Calcutta ruling cited isin 1908.. Bebin Behary 


Shaha v. Mokunda Lal Ghosh(2) in which it was, heid that a 


‘person, who does not deposit ‘the redemption money. within the. 

time allowed, can redeem afterwards before a final order is 

made under section 93 of the Transfer of Property Act. 
‘Theforeclosure adopted in that case was different to the 


present’ as the Plaintiff applied to have the decree made. 


absolute, whereas in the present case. there was no application | 


for a final decree but-an application was made. for execution, of 
the deeree by attachment, and delivery of possession. —- 
Rules 7 and'8 of Order XXXIV have replaced. sections 92 


and 93. of the Transfer of Property Act and provision is made. 


for -preliminary and final decrees in redemption ‘suits. The ‘ 


principles involved remain the same. 


Both sections 93 of the Transfer of Property Act sid rule |. 


8 of Order XXXIV provide for an extension of time on ‘good >a 


cause shown. - 


Ordinarily therefore where the decree- holder’ wishes x pay ‘ 


in: the redemption: money . after the time bees but before 


(1) UBR, 1897-1901, It, jae : (2) I (LR; 36 cal, 122. 
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MauNe Tun the ‘final, decree, the correct course would seem to be for him 
bie ne to apply for an extension. 
MaYwr. Apparently, however, in view of the array of metionees on 
the subject, the Court would be justified in treating an applica- 
tion:to pay in the money as tantamount to an application for 
_ extension of the time. 

The Court, however, is not absolved from the necessity for 
passing a final decree and there is no provision for the 
execution of the preliminary decree before it. has. ‘been. made 
final. 

The position. therefore -is that ‘the decree-holders were 
entitled to redeem, but that the Court was bound to pass a. 
final decree before allowing redemption and: must papa a final 

e decree i in the terms . specified i in Rule 8. 

This has not been done and the procedure ees, by the 
‘Court was wholly irregular, in.consequénce -of which it seems 
certain an injustice has been done to the mortgagees, who have 
“been deprived of their crop. 

As the money was not paid into Court until after the date 
fixed in the preliminary decree, I consider ‘the Court ought to 
‘have ‘issued a notice to the judgment debtors to show cause 
why a final décree should not be passed. 

It would then have been able to put the decree netiere on 
terms as to the disposal of the crop before passing the final 
decree having regard to the provisions of section 51 of the 
Transfer of Property Act. ‘ 

F accordingly set-aside the decree of t the Dishact Court on 
- appeal and the order of the Township. Court in execution. . 
here is as yet no final decree but the money has nest paid 
‘into court. 
* Payment. must be entered 4 in the original mortage proceed- 
‘ings and. the Township Court -will «call upon the judgment- 
debtors: to show cause why a final decree should not be passed’ 
ander Order XXXIV, Rule’ 8. Orders must then be passed __ 
according to law, after hearing both ae in the light of the 
perma made.-in this. judgment. . 

eppellante: -will be ‘granted costs geet 


ut. J UPPER BURMA RULINGS. 187 


Before H. S. Pratt, Esq., M.A., 10.8. 
NGA SAN PA anpd One v. KING-EMPEROR. 
Mr. L. Ptliay—for Applicants. 
Griminal Procedure—234. 

i Held,—that section 234 of the Code of Criminal Procedure only applies 
to the trial of a single person for separate offences of the same kind and 
mot to cases in which more persons than one are tried jointly. 

LL.R., 33 Cal., 292, 

This case has been tried in a slovenly manner. Two trials 
“have been amalgamated quite unjustifiably. San Pa was 
‘involved in each but Po Sein was only involved in one. 

The offences were entirely distinct transactions. 

San Pa was charged with receiving a gratification for the 
‘tecovery of stolen cattle belonging to different owners on 
different occasions under section 215. 

Po Sein was charged in connection with the second offence 
«under section 215 only. 

-Both accused were convicted: under section 379, the first of 
two offences and the second of one, although neither had been 


charged under section 379. 


Tam of opinion that on the record the convictions were 


‘not justified as neither accused was called upon to answer a 
-charge of theft. ; ; 

As regards the first transaction there was evidence toa 
justify a conviction under section 215 but as regards the 
‘second there was no independent evidence and the conviction 
is on the merits difficult to justify, = 


Apart from the merits of the case it is clear that the joint 
‘trial was illegal. Section 234 only applies to the trial of a 
-single person for separate offences of the same kind and not to 
cases in which more persons.than one are tried jointly. iy 


Budhai Sheik v. Emperor (1) is one of the many authorities _ 


for this view. i. % 

In this case not only have two accused been tried together 
-but one’ of them is. not concerned with the first offence for 
which the other has been tried and convicted. 

' The conviction and sentences are set aside. 


Retrial of San Pa ordered-on one charge under section.215. 
(1) LL.R., 38 Cal., 292. 


Criminal 
Revision 
Lo. 88 of 
1919. 
Fuly w5tho 


Crinunal 
Revision 


Wo. 618 of 


1919. 
16th 
September, 


188 UPPER BURMA RULINGS. [ vou. 


Before H. S. Pratt, Esq., M.A., L.C.S. 


SOHAN SINGH v. KING-EMPEROR. 
Mr. J. C. Chatterjec—for Applicant. 

Municipal—180 (1). 

Held,—there is nothing in Chapter VI of the Burma Municipal Act, 
which empowers a2 Town Committee to pass a general resolution directing 
how sulliage or surface water is to be disposed of. 

An infraction of the directions embodied in such a resolution is not 
therefore punishable under section 180(1) of the Act. = 

Sohan Singh has. been convicted by the Headquarters: 
Magistrate, Meiktila, under section 180(1) of the Municipal 
Act of disobeying a lawful direction given by the Committee 


‘under the powers conferred by the previous chapter. (Chapter 


VT JH , 

The-direction was passed ata meéting of the Goimnincet in 
July 1518 and was as follows :— 

* No house-owner shall allow sulliage or other water-to be 
discharged from his house on any Municipal road or property,. 
but mtist carry out a connection with the nearest drain ot 
dispose of such refuse water in some other way as may be 
approved by’ the President or Vice-President of the Town: 
Committee.” 

This direction of te Committee ig obviously a bye-law,. 
even if it is called by another name, and has not been. 
confirmed by the Local Government, 

It is therefore not valid as a bye-law. 

I can find nothing in Chapter VI of the Municipal Act,. 
which empowers a Town Committee to pass general orders or- 
directions of this nature ne the disposal of sulliage or: 
surface water. 

Sections 114, 115 and kindred sections provide for speciah 
notices regarding drainage, sewage and water-supply. 

The notice in question,. however, was based ori a general: 


order for which there i is, so far as I can find, no legal authority... 


I remanded the case for evidence as to the section or rule: 
of law under which the order in question purported to be: . 


passed. : 
- The evidence’ of the Vice-President does not answer the -. 


: eric but explains that the resolution dated 31st July 1918 
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is really a direction to the officials of the Town Committee as 
regards their duties under section 115 of the Municipal Act. 

This is not the obvious interpretation of the resolution, but, 
assuming its correctness argumenti causa, it is clear that a 
house-owner cannot be convicted under section 180 because he 
disobeys a direction issued to officials of the Town Committee 
regarding their duties. The notice issued by the Vice-President 
called attention to the order af the Town Committee, pointed 
out that it was infringed by the Applicant‘and requested him to 
take steps to carry out the order within a month. 


- As the Committee had no power to pass such a general | 


order, the neglect to comply with it on receipt of a notice was 


no. offence. 
I set aside the cenviction and sentence. 





Before L. H. Saunders, Esq., LC.S. 


MAUNG-TAW vo. MOOSAJI AHMED & Co.- 


Mr. J. C. Chatterjee—for Applicant. 
‘Mr... K. Mitter—for Respondents. 
Partnership. 
There is no justification cither in the Buddhist law or in the published 
rulings for holding that in every case in which a husband and wife borrowed 
money it must be presumed, until the ‘contrary i is proved, that there isa 
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partnership between the two and that the money is borrowed for the » 


purpose of that partnership. 

I.L.R., 39 Bom., 261. 

—— 40 Mad., 727. 

U.B.R., 1892-96, IT, 204. 

This ‘was one of three suits brought by the Plaintiffs- 

‘Respondents upon three separate promissory notes executed 
by one Ma Zon. ° The Plaintiffs made Ma Z6n and her husband, 
Maung Taw, Defendants claiming against Maung Taw on the 
ground that he wasa partner with his wife, Ma Zon, and there- 
fore liable, although he had not executed the note. . 


The Judge of the Small Cause Court held that the husband 


and wife were partners and gave the Plaintiffs adecree. The 
husband now comes to this Court in revision under section 25 
of the Provincial Small CauseCourts Act. 


The question whether a member of a partnership firm who. 


has not signed a promissory-note is liable in a suit upon that 


Maune. Taw 


De, 
MoosajI 


AumeEp & Co. 
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note signed by one of the partners for money lent upon the 
security of the note for the purposes. of the partnership business 
has been decided by authority—see the case of Karmali Abdulla 
v. Karimji Jivaji (1)—a decision which was referred to and 
commented on in Shanmuganatha Chettiar v. Srinivasa 


' Ayyar (2). There can now be no doubt that under thése 


circumstances each of the partners is liable,although he did not 


. sign the note for money borrowed for the purposes ae the 


partnership business. 
The learned Judge of the Small Cause Court decided that 


the Defendants were partners upon the ground that Burmese 


Buddhists who are husbafd and wife are ordinarily to be 
presumed to be partners: in the absence of evidence to the 
contrary, and that the evidence in this case did ndt show that 
they were not partnérs. As the Judge puts it, the ‘union as | 
husband and wife constitutes under the Buddhist law a partner- 


- ship unless it is shown that the wife lives and has ‘a separate 


establishment of her own and takes no share in the manage- 
ment of her husband’s house. As authority for this. view a. 
quotation from the notes by Sir John Jardine given in a 
Selection of Leading Cases, Part I, Matrimonial ii page 50, 
by U Me Aung, is referred to. Under ts head. ‘ ‘Incidents of 
Marriage” the learned author says: “With respect to the 
management !and acquisition of property the Buddhist law 
in distinctly recognising the status, treats the husband and 
wife as if they were partners in the profits, unless perhaps the 
woman lives and has an establishment separate from het 
husband and takes no share either in the management of His 
business‘ or in his household affairs.” In the case of U Guna v. 
U Kyaw Gaung (3) the Judicial Commissioner (Mr. Burgess) 
said: “It might have far-reaching and inconvenient conse-- 


quences to hold that such a union, that is to say, the union, 


of a*husband and wife, invariably constitutes a partnership, but. 
there is no doubt that it very commonly ‘does so in effect to 
many intents.and purposes,” and in that case. it was pointed :- 
out that the husband and wife had been carrying on a business. 
very much after the character of a partnership. 


(1) LL.R.,39 Bom., 261. ° (2) LL.R., 40 Mad.,.727.. 
(3) U.B.R., 1892-96, TI, 204. 
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But to say. that the union of a husband and. wife very we i 3 
commonly constitutes a partnership to many intents and Moosajr 
purposes is by no means the same as laying down the principle. ine hie 
- that it generally does.so, and should be presumed to, do so 
unless the contrary is proved, and it is clear that Mr. Burgess 
was not willing to lay downthe broader proposition. Nor do I 
think that the note by Sir John Jardine can be. interpreted as 
meaning more than this, that where a husband and wife live 
together and carry on business they ordinarily share the 
profits as partners. Here it appears that the wife kept a shop: 
in the bazaar for the sale of dried prawns and the like. The 
husband was a clerk in Whiteaway Laidlaw’s. The husband. 
gave the wife Rs. 500 to start business, but she already hada 
stall when he married her, with her mother, and it was only a 
year after her marriage because she-wanted to have a separate 
shop of her own, according to the husband, that he provided. 
her with this sum as capital, 

The Plaintiff in his evidence said that the Defendants lived. 
together and carried on business jointly, but he did not explain 
what. he meant by this. He said he had made a demand for’ 
settlement of accounts from both the Defendants and both the: 
Defendants asked him to give them time. He admitted that 
the wife alone had come and bought goods. 

Ismail, an employee of the Plaintiff, said that he collectéd. 
outstandings and the wife paid money ; sometimes she did not 
‘pay and said that she would pay on receipt of her husband’s. 
salary: He saw Maung Taw about the money due but- 

- Maung Taw said that he had anything (? nothing) to do with. 
the money. : 
Iam of opinion that it would bé introducing an entirely: 
new principle, for which there is no justification either in the: 
’ Buddhist law or in the published rulings, to hold that in every 
case in which a husband and wife borrow money it must be” 
presumed, until the contrary is proved that there is a partner- 
ship between the two and Ithat the money. is borrowed for. the: 
purposes of that partnership. Every case must be decided on: 
its merits. In the present case there is nothing ‘to show that: 
the husband took any part whatever in the wife’s business. 
beyond the supply of the capital of Rs. 500 with which to set: 
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her up in a stall. He has been shown to have a separate and 
entirely distinct source of income in a shop in which appar- 
ently his services are fully employed: The mere fact, if it is 
a fact, that profits from one or other business are used for the 
maintenance of both husband and wife certainly cannot con- 
stitute the business a partnership. It would be as reasonable 
in the present case to.hold that the wife was a partner in the 
husband’s business as a clerk in the firm of Whiteaway 
Laidlaw as.to hold that the husband was a partner in the wife’s 
business of selling dried comestibles in the bazaar. 

The application must be allowed and the decree, as far as 


‘the Applicant is concerned, must be set aside with costs: 





Before H. S. Pratt, Esg., M.A., I.C.S. 


MA YE BAW. anp ons 0. MAUNG SHWE. HMAN 
| AND ONE. 


Mr. G. G. S. Pillay—for Appellant. 
Myr, P. N. Bose—for Respondent. 
Sale—Vatidity of— : 
. Plaintitf sued. for redemption. of erat land felving on a mortgage F 
effected by him. ie 
The defence was that Plaintiff had converted the mortgage into a sale. | 
The trial Court, taking this view of the facts, dismissed the suit. : 
The first Appellate Court found the sale proved but held that it was 
invalid, by reason of the consent of the co-heirs not having bcen obtained, 


and granted a mortgage decree. 


- Held,—that as the question of the validity of the sale did not arise in 
the pleadings, Plaintiff was not entitled to succeed on a case which-he had 


not set up. ; 
Plaintiff, Maung Shwe Hman, sued for redemption of two 


plots of land. ; 
His case was that. the land had been rate ete orally by 


* his father, Maung Te, to Defendant, Ma Ye Baw, and: her 


deceased husband, Maung ‘San, for Rs.: 10 fifteen years 
previously. a: ’ 
Subsequently after Maung Te’s death Maung ‘Shwe: a 
took a further advance of Rs..50 from Maung San on the same 
Jand. The land being undivided ancestral. estate Plaintiff _ 
asked that his two sisters and co-heirs, Ma Ein Zan and Ma Me 
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Nyan, might be given an opportunity to be added as Plain- 
tiffs. 

Ma Me Nyan was brought on as Plaintiff by her own desire 
and nominated Shwe Hman as her attorney. The plaint was 
not otherwise changed. The Court of first instance found that 
five years ago there was a dispute ‘between Shwe Hman and 
Maung San because the latter refused to allow redemption of 
the land. On the suggestion of the village Jéngyi the matter 
was referred. to arbitration and in accordance with the decision 
of the elders Maung San paid a further sum-of Rs. 50 and 
converted the mortgage into an outright sale. The suit was 
accordingly dismissed. 

In the first-Court the advocate for Plaintiff argued that in 
any case there could be no valid sale without the consent of 
the co-heirs. 

The Court, however, found that as they were in the village 
. and did not object, this contention. had no weight and in any 
case they could still sue to set aside the sale transaction. 

_ Asa matter of fact Plaintiffs were not entitled to be heard 
on the question of the validity of the. sale, which was not in 
issue, without first amending the plaint. 

_ Plaintiff, Shwe Hman, relied on a mortgage effected by him. 


Ma Ye Baw 


B® 
Maune Saws 
HMANo: - 


The defence was that he had converted’ the mortgage into a - 


“gale and this was proved. Plaintiff having alleged a mortgasé 
and the transaction having been proved to be a salé had'né 
. locus standi to impugn the validity of the sale. Obviously, if 
he had power to effect a ‘mortgage, he could éffect a sale and i in 
‘any ‘case he could not be allowed to take advantage of his own 
malfeasance. 

The first Appellate Court toand that the ‘sale was proved 
but that, the consent of the co-heirs ‘not havitig been obtained, 
it was invalid and granted a mortgage decree. 

This was to my mind entirely without justification. “There 


can be no doubt at all that in the transaction Shwe Hman acted 
‘as head of the family ahd for his sisters. They niust have been’ 


well aware of the transaction, which was referred to the 
‘arbitration of the-eldérs at the suggestion of the pdngyz. 


They did not protest nor: did they. take’ any. ps to set asin 


the sale. és 
13 
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Even when one of them joined Plaintiff’s suit she did not 


' suggest that her brother Baa not os power to EURSReS the 


property. 

It must be assumed Hierstane: that the: sale was effected by 
Shwe Hman with the consent of the co-heirs. 

Apart from the question of consent. the question of the 
validity of the sale did not arise in the pleadings and Plaintiffs 
were not entitled to succeed on a case, which they had not set 
up. 

I reverse the fecdings and decree of the District Court and. 


“restore the finding and decree of the Township Cust with all 


costs. 





Before H. 8. Pratt, Esg., M.A., I.C.S: 


CHATTER SINGH DAMAI v. KING- EMPEROR. . 


Mr. R. C. J. Swinhoe—for Applicant. 
Penal Code—44y-A48, Criminal Trespass. 
' The complainant suspected his wife of an intrigue and set a trap to 


“catch the delinquent. The accused was caught inthe house at night and 


there was no doubt that he went. with the intention of committing an 
offence and on the invitation of the pia id wife. The accused was 
‘convicted of criminal trespass. ; 

Held,—that although the wife was in actial physical possession of the 
house and invited the accused there, the husband did not cease to be in 
possession by reason of his temporary absence, and that as thé intention 
was to:commit'an offence which constituted an infringement, of the: rights . 
of the husband the conviction was correct. : 

s8L. B. R., 425. 
U.B.R: 1897-01, I, 354. 

1 LL.B. 355. ; 

LL.R. 23 All, 83. 

VI Bengal LR., Appendix 80, 


‘Applicant, Havildar Chatter Singh Damai of the Military © 


- Police Band, has been <onvicted of criminal trespass. and 


sentenced to one year’ 's rigorous imprisonment. 
- The. facts: are that complainant, a lance-naik: in.the 


‘Myitkyina Battalion, suspected his wife of an intrigue and seta 


rap. to catch the delinquent. He announced his intention of 
going on a shooting . expedition ang) then set a watch on his 
house. : pe: 

- Applicant was caught i in the house.at- fight and there i is. ‘no 
doubt that he went with the intention of committing an offence 
and-on the invitation of complainant’s wife. - - 
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The sole point for consideration is whether he is guilty of 
dhouse-trespass, when he entered on the invitation of the wife, 
who was in actual physical possession of the house. 

The learned Sessions Judge has solved the difficulty by 
holding that possession by the wife is possession of the 
‘husband, but the objection to this solution is that the. logical 
-corollary to his view would seem to be that an invitation by 
the wife would be an invitation by the husband. Although the 
-wife was in actual physical possession, it cannot be held that 
‘the husband ceased to be in possession of the house because 
-of his temporary absence. 

This would lead to the obviously impracticable position that 
aman ceased to be in possession of property, as soon as he 
leaves it temporarily, and on this view supposing the wife in 
ther husband’s absence inviteda man to the house, and the 
man came, while she was also out for the time being, the house 
-would be in no-one’s possession. 

' J have not been able to find any precisely similar case, 


‘though one would imagine many such have been before the 


Courts. 

Tok Gyi v. King-Emperor (1) on which the learned advocate 
relies does not appear to be of much assistance, as the alleged 
trespasser in that case entered by permission of the péngyi in 
-actual possession and moreover there was no intention to 
commit-an offence. . The present is not a case of juridical as 
‘opposed to actual possession. — 


. The Upper Burma case of. Ouch tiaras ve Ng@ Tun | 
Bye (2) and the Lower Burma case of Po Kin v. Crown (3) are © 


‘not parallel, because in those cases, although the accused 
entered the house on the invitation of an inmate, his intention 
‘was merely to keep an assignation and not, as in the present 
case, to actually commit an offence. 


The nearest parallel I have been able to find is the case. of 


Queen-Empress ve Kangla (4), where accused was found ‘to 
shave entered complainant’s house with intent to conimit adul- 


‘tery. In that case the conviction was upheld, a there is 


(1) 8 L.B.R., 428. (3) 1 L.B.R., 355. 
_ (2) U.BR., 1897-01, 1,854. . (4) LLL.R. 23.. Alli, 82. 
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nothing to show whether the husband was actually in the 


-- house at the time or not, and the record is silent as to’ ‘whether: 


the accused came on the wife's invitation. 
The definition of criminal trespass in section 441 = the: 


Penal Code runs :— 
“Whoever enters into or upon property in the possession of 


‘another with intent to commit an offence, or to intimidate, 
assault « or annoy any person in possession of such property, or: 


having lawfully entered into or upon such property, unlaw- 


. fully remains there with intent thereby to intimidate, insult or. 
annoy such person, or with intent to commit an offence, fs. 
said to commit ‘ criminal trespass. : 


i 


Itis to my mind clear that the essentials of oon section have: 


“been. complied with. 


Applicant undotibtedly éntered into boned: in the posses-.. 
sion of.another and with intent to commit an offence. 
‘Even if it:can be assumed that the original entry - was. 


‘awful; because it was in possession of the wife, it ceased to be 
awful, when applicant remained on the house with intent to- . 


commit adultery. 


Tf the section is construed literally the: offence was com- 


. thitted as soon ‘as the house was entered even on: the view ‘that 


the. wife was in possession, since it cannot be said’ possession 


by the wife was possession by her lover, or that it was not the 


possession of another so far as applicant is concerned. 
-I hold, however, that although the wife was in actual: 


physical pOREeS SION, the husband did not eéase to be t in, posses. 


‘sion. 
“the weaieh “ase it Ry down: that: ie. property “fitiet be 
in the sole’ possession of another.’ | 
The rejoinder to this argument is to A cue case. i. a0 


: Prankrishna Chandra (5), -whérein it was held that the entry, of: 


a. ‘stranger into'a: family dwelling- house, with ‘the. permission. 


. and lidense. of one of. the members, is not criminal tréspass. * 


- L see no reason to doubt that the law as laid down. in: that: 


ruling i is sound so far as it goes} but unfortunately there was no: 


intention to commit an offence in oiet liga eed case. 


6 vi Bug Law Reports Appelant 80. 
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Although in the present instance the wife was in possession 


-of the house and invited the accused there, the husband was 


legally in possession as well, and.the intention was to commit 
_an offence, which constituted an infringement of the rights of © 


‘the husband. 
Applicant must have known full well that the house owner 


would not: consent to his entry for the purpose of committing 


-adultery with his wife. 

I see no reason to suppose that the conviction was wrong 
in law.” , 
Applicant has, however, been sentenced te the maximum 
sentence of imprisonment admissible by law. 


The offence is a serious one, but I do not think undue stress . 


-can be laid upon the point that the accused was a person of 


- inferior caste. 
I reduce the. sentence to six months’ rigorous imprison- 


‘ment, which is to my. mind ‘sufficiently severe to meet the 
«merits of the case. 





’ Before H. S. Pratt, Esq., M.A, 1.C.S. 
KAUNG KI v. KING-EMPEROR. 
Mr. A. Cy Mukérjee—tor appellant. 

. Mr.H, Mi; Lutter—tor the Crown. 


Excise—4l (c), 63 (1) (2). 
The Collector, on a report from the District Superintendent of Police, 
sanctioned the prosecution of.an excise licensee under section 41 (¢) of the 
Excise Act but did not pass ordérs authorising any particular Excise 


“Officer to make a report or complaint. . 
A report was then made toa a Magistrate by a Sub- «Inspector of Police. 


_Held,—* that this was not a compliance with the provisions of section 
63 (1) (2), of the Excise Act.” j 4 # 
Kaung Ki was convicted by the pee asia Wiasistinte, 
"“Shwebo, of an offence under section 4i(c) of the Excise Act. 
Section. 63 (1) (@) of the Act expressly provides that no 
-Magistrate shall take cognisance. of an’ ‘offence punishable. 
‘under section 41 except on the complaint or report of. the 
Collector. or of an Excise Officer authorised by him in this 
“behalf, . hee 
: Iathe: present ious the. Collector, on a report from the 
Diste t Superintendent, of, Eolice, sanctioned: the. peoseoution 


1 
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of the applicant but did not pass an order authorising any- 
par rticular Excise Officer to make a report or complaint. 

- A report was then made to the Magistrate by a Sub- iienens 
tor of Police. . 

The provisions of the law must be construed strictly and: 
in the present instance, Y must hold that. the requirements of 
section 63 (1) (a) have not been satisfied. 

If the Collector did not wish to make a report or complaint: 
himself, it was. for him to authorise some sighed Excise: 
Officer to make the report or complaint. . 

A. mere order sanctioning the prosecution on the report of 


' the District ‘Superintendent of Police is not sufficient. 


or this reason, the coriviction cannot be maintained and 
‘must be set aside. : ? 

it is not necessary to.go into the facts of the case under 
the ‘circumstances but I would point out that there is no- 
evidence that any particular employé of the idetizes nie the- 
DERE: 


Before H..S. Pratt, Esg., M.A, I.C.S. 
MA ON ME v.MA PYA GYI ano THREE OTHERS. 
: Mr. S. Mukerjee—for Appcllant. 
Mr. P. N. Bose—for Respondents. 
Civil Procedure—O. 41, re 23. 


Held,—that apart from O. 41, r. 23, Civil Procedure Codé, an ecatione 
‘Court has inherent power when a suit has been .decreed against -the- 
defendant ex-parte not only to reverse a decree passed on evidence given: 
by the plaintiff only, but also to direct a retrial of the.case. 

LL.R., 23. Mad., 445. 21 C.W.N., 877. 
—. 30 Mad., 54. C.A. No. 120 of 1918 (unpublished). : 

‘Plaintiff obtained an ex-parte decree against. Defendants. 

On appeal the District Court held that the case ought not: 
to have been ‘proceeded with ex-parte and rémanded the case | 
for hearing of a for the defence and judgment on thes © 
merits, . SS 
- Tt is not necessary to recapitulate the facts” of the case, 
suffice it to say that I entirely agree with thie first. Appellate- 
Court. that the trying Court. ought not to have proceeded 
ex-parte, still less to have ‘refused to allow Defendants to- 
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contest the suit, when they petitioned against the ex-parte 


trial. 
It is contended on appeal in this Court that as the suit had 


not been disposed of on a preliminary point the Lower Court 


of appeal had no power to remand the suit under Order XLI, . 


Rule 23. This is on the face of it a correct view of the law. 
The Judge in his order does not, however, quote any particular 
rule of law and apparently considered he was entitled to 
remand the suit for hearing on its merits under his inherent 
powers as a Court. : 

There is ample authority for this view. __ 
In Perusmbra Nayar v. Subrahmanian Patter (1) a bench 
of the Madras High Court held that notwithstanding sections 


562 and 564 of the Code an Appellate Court has inherent. 


power under such circumstances, not only to reverse a decree 
passed on evidence given by the Plaintiff only, the Defendant 
being .ex-farie, but also to direct a‘retrial of the case. 

This ruling was followed by a full bench of the same Court 
in Sadhu Krishna Ayyarv. Kuppan Ayyangar (2) and 1 fully 
agree with the reasoning of the learned Chief Justice in that 
case. 

A similar view was s taken. by afull bench of the Calcutta 
* High Court in Ghuenavi v. The Allahabad Bank Limited (3). 


Ma On Me 
& 
Ma Pya Gyu 


It was there laid down that the question whether it is 


necessary for the ends of, justice to exercise such power of 


remand must depend upon the circumstances of the particular 
case and in exercising such jurisdiction the Court must be 
careful to see that its decision is based.on general legal princi- 
ples and. subject to the rule, that if the Code [does contain 
specific provisions which would meet the necessities of the 
case in question, such provisions should be followed and the 
inherent jurisdiction should not be involved. * 
Accepting these reservations, the present case was one, 
where a-remand for disposal on its merits was clearly the 
most satisfactory solution of the. case, ec 
: Defendants were entitled to have the case: reopened, whilst 


a'mere remand for further evidence and a decision of the case. 


(1) 1. L.R., 23 Mad., 445. * (2) LL.R., 80 Made, 54, 
8) 21.C.W.N. | Ps 877. 


- Ma Ow Me: 
o. 
MA‘PvA_Gyi, 
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omits. merits. he the first Appellate Court would not r have BEER: 
satistactony: 

' The facts in Maung Htu v. Maung Che (4) were > different 
as the evidence-on both sides was recorded and the trial com- 
plete: before the remand by. the Appellate Court was made. 


. There is nothing in that judgment, which conflicts with the 


view that the .first Appellate Court has in a case like the 
present inherent power to remand a suit for hearing and 
disposal on its merits. I hold the Court had inherent power 


- to’pass the order which it did and that the exercise of the. 


Civil 

Revision 

No. 53 of 
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power was justified by the circumstances of the case. 
The appeal'is dismissed with costs. 





Before H. S. Pratt, Esq., MLA, LCS. 
MAUNG SAW. v. INGRASWAMY py HIs ASSIGNEE 
E, V. MAHOMED EBRAHIM. 

Mr, .L. Pillay—for Applicant. 
Mr. 8. Vasudevan—for Respondent. 

| Negotiqble. Instruments—s, 

-Held,—that section 8 of the Negotiable figtatreidae Act prevents any. 
person suing.on a negotiable instrument, who is not ‘named therein as the 
payee, or has not become entitled as endorsee or assignee. ° ; 

. Plaintiff Ingraswamy ‘sued and. obtained a decree on a 
promissory-note drawn in favour of one Mahomed Ebrahim. 
The note had neither been assigned to nor endorsed: in’ 
favour of Plaintiff. 

* Evidence was adduced to ‘show that Plaintiff. really babe 
the: .money and, not Ebrahim. . Boththe Lower Courts have © 


en rely. overlooked the effect of section 92 of the Evidence Act. ; 
The evidence that. Plaintiff, lent the money was in contradiction 





of: the. terms, of the document, There was no allegation of 
fraud or ‘misrepresentation. on the. part of Defendant and. the 
evidence was. therefore inadmissible. : ‘, 
i tiff was not, entitled i ‘in his own name to, thé: _possession : 








of the note and was not therefore the. holder of. the ‘note. under 





section 8.0f, the. Negotiable In: struments. Act. 
. ~ The. effect, of. the. section. -is quite . clear and prevents any 
person suing on a negotiable instrument, wo is. not named. 


@. c. A. No. 420 of 1918: (anpublished). 
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therein as the payee, or has not become entitled as endorsee 
-or assignee. i 

I consider the matter is one of jurisdiction and that the 
‘Courts had no jurisdiction to give Plaintiff a decree, unless the 
note had been endorsed in his favour or assigned to him by the 
nominal .payee, : 


I set aside the finding and decrees of the Lane Courts and. 





-direct that the suit be dismissed with costs throughout. 


Before H. 8. Pratt, Esq., M.A., 1.0.8. 
HAJI CHIT anv Five orners v. HAJI KYAW. 
Mr. D. Dutt—for Appellants. 
Mr. L. K. Mitter—for Respondent. 
. Civil Procedure—Order 6—Pleadings. 


Held, —that the determination in a cause must be founded upon a case 
“set up in the ‘pleading or involved in or “Conieistent ‘with the pléading. 


5 L.BR, 76. 
6 L.B.R., 334. 


Appellants were the original plaintiffs and sued their coheirs 


' for partition of an undivided estate. Haji Kyaw, the present 


respondent, applied to be made a defendant on the-ground that 


MAUNG 
Saw 


v 
INGRASWAMYS 


he. was an heir of the estate-owners U:-Shwe Yauk and.Ma Apu: - 


In evidence, however, he alleged that the land had been gifted 
“to him by. Shwe Yauk and fought. the case on this ground and 
‘not on the ground that he was entitled to inherit, © 

He did not.file a.written statement. 

It. is admitted that under’: Mahomedan law he has no claim 
to inherit, because his father predeceased Shwe Yauk, 


The Court of first instance found that Haji Kyaw had failed 


to prove the gift to him and gave. e. plaintiffs a decree for two- 


fifths. 
“On appeal the ‘District Court was not satisfied with the 


issues framed and remanded the case for a finding on fresh - 


issues, the most important being whether the land shown in 
‘plan E was gifted to (Haji) Saya Kyaw. The ‘Township Court 


again found the gift not proved and the. District, Court con- - 


“eurred-in this finding but on the. ground. that plaintiffs had all 


along been treating Haji Kyaw and the other children of. Maung 


‘Po as coheirs and. allowing Haji Kyaw. to work the land in 
votation and.on.payment of-a.share of the mortgage debt gave 
Haji Kyaw.a, ‘rasa for ceehonri, ; 
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* Bayt Cur In so doing the District Court was wholly unjustified. 

Haji Kyaw was admittedly not an heir. He based his clainy 
on an alleged gift, which was not proved. 

He cannot be allowed to succeed on a claim, which he did 
not set up, but which has-been put forward for him by the 
Court of first appeal. The mere fact that the heirs were kind-- 
hearted enough to allow Haji Kyaw to work the. land in turn, 
as if he had been an heir, did not convert him into an heir, nor 
could it operate as an estoppel against his coheirs. Haji Kyaw 
had to stand or fall by the case he set up. He fell and his. — 
-claim disappeared... : 

The Judge of the District Sour gies not appear to be aware: 
of the many authorities to the effect that the determination in. 

‘ a cause must be founded upoita case set up in the, pleading or 
involved in or consistent with the pleading. 

It will be sufficient if I refer him to Ghetebansen v. Shuti (1) 

- and Ma Htwe v. Maung Lun (2). . * 
The advocate for respondent now contends that. his client 
- has been in adverse possession for over twelve years. This is 
not borne out by. the evidence and is not in accordance with 
the finding ofthe District Court, to which respondent has filed 
no objection, 

There is no nécessity to remand the case fe a finding on 
' this point as suggested. 

The appeal will be allowed. The decree of the District - 
’ Court is reversed. and the decree of abe trial Court restored’ 
“with all costs.- 


y%, 
. Bayr Kyaw. 





“Criminal . . Before H. S. Pratt, Esq, M.A., 1.C.S. 


Revision 

a “i 17. of G. ZAPANTIS AND ONE v. KING-EMPEROR. 
ha F980, 

27th January. Mr. J. N. Basu—for Applicants. 
or Mr. H.. M. Lutter—for the Crown. 


Penal Code—173. 

‘Held, —-that a refusal ‘to accepta summons, when tendered, ,does not - 

amount to intentionally preventing service of summons, ’. since under both © 

- the Civil and Criminal Codes of Procedure service can be effected by tender. 
1. L. R.| 5 Mad., 199. 


- Applicants G. Zapantis and Cc. W. Pike v were eolnieisd by 
the Subdivisional Magistrate, Maymyo; under séction. 186 of the: 
, _M) 6 LR. p.76. 2) 8 L.B:R., p. 384. 
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Penal Code.of obstructing a public servant inthe discharge of 
his public functions. On appeal the District Magistrate set 
aside the convictions under section 186 and holding that there 
was a prima facie case of an offence under section 173 ordered 
a retrial under that section for preventing service of summons, 
The account of the transaction as given by the process- 
server was that he went to the house of Zapantis: with a sum- 
mons and tendered it to him but the latter refused to take it. 
When it was tendered a second time Zapantis crumpled it 


up and threw it onthe floor. When tendered a third time he- 


refused to accept it. 

tt was alleged that Pike subsequently ejected the process- 
server from the shop.. 

A refusal to accept a summons. when tendered does not 
‘amount to intentionally preventing service of: summons, since: 
under both the Civil and Criminal Codes of Procedure service 
can be effected by tender. 

This was the view taken by a Bench of the Madras High 
Court in Queen v. Punamalai Nadan (1), which quoted with 
approval the previous case of Queen v. Arumuga Nadan i in. 


which the‘facts.were almost identical with those of the present | 
case. It was pointed out in the earlier case that the accused ? 


G. ZAPANTIS8: 
wv 
Kinc- 
EMPEROR. 


cannot be said to have prevented service of the summons, _ 


because it was actually served upon him. His throwing it 
down was no offence. In order to-commit an offence under 


section 173 it would have been necessary for Zapantis to pre=. 


vent the process-server from agin the summons. This. 
he did not do. % 


Iam. therefore of ‘opinion that the order of the Disteloe 


Magistrate directing a new ep was not 2 alge and set i€ 
aside accordingly. 
(1) LL.R. 5, Mad., 199. 
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Before H. S. Pratt, Esq., M.A., I.C.S., 
‘KING-EMPEROR Us NGA PO LWIN. 


* Penal Code—203. 
Heid,—that section 203 of the Indian Penal Code applies only to infor ~ 
mation volunteered by the informant and not toa false statement made in 


; the. course of a examination by a Police Officer. 


Nga Po Lwin has been convicted under section 203 of the - 
Penal Code. of. giving false information with respect’. to an 
offence. : 

The alleged false information was s contained i in 2. a statement, 
made by the accused, when he was examined bye the Police in 
connection with a murder case. 

It has repeatedly been ruled that section 203 only appliés to. 
information volunteered by the informant and not to a false 
statement made in the course of an examination by a Police 
Officer. The conviction ' was wrong and must be set aside. 





Before H. 5 Brot Esq. M.A.,, I. CS. 
MA NYI MA Us MAUNG YAN SHIN. . 


Mr. J.C. Chatterjee—for Appellant. 
Mr. C. G.S. Pillay and Mr. Samson—for Respondent. 


Negotiable Instruments—8. 
Specific Relief—42. 

Plaintiff sued the widow of his deceased son fora declaration of title to 
“certain ‘promissory-notes drawn in “favour ‘of his son'and to’ an injunction 
restraining the. widow, who was in possession, from invading his rights: 
thereto. His allegation was that the. monies lent’ were his and lent: on his 
Behalf by his son. ° - 

eld,—that as Plaintift was not the holder of the notes. within the 
meaning of section 8 of the Negotiable Instruments Act and had no right 
“of, 8 t thereon he was not entitled to the declaration sought. 


Plaintiff. Maung: Yan ‘Shin sued for a declaration that he 
_was the rightful owner and possessor of landed and other pro- 
- perties, moveable and immoveable, as set forth in the schedule » 
to the plaint, and for an injunction restraining the Defendant 
Ma Nyi Ma from invading his right to and enjoyment thereof. 
The declaration and injunction was granted, except ‘with 





.. respect to certain unimportant items, and confirmed on appeal. 


‘This . appeal is concerned mainly’ with the ranger properties 
and promissory-notes. : 
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Piaintiff is the father and Defendant the widow of the 
deceased Maung On. 

Defendant Ma Nyi Ma has obtained letters of administra-». 
tion to her husband’s: estate. The facts are that father and 
‘son lived together and the son managed his father’s business 
and estate and dealt with his property exactly as if it had béen 
‘his own. 

Maung Yan Shin was an old man and ee ee that his son: 
would succeed: to his estate on his death appears to have 
allowed* him an absolutely free hand in monetary’ matters and 
to. have made no distinction between what was his and what: 
was his son’s. . . 

The son lent out large sums on promissory-notes which. 
were'drawn in his favour and not in his father’s. 

As the District Court remarked there is not “the slightest 
doubt that the Plaintiff as he -grew increasingly aged, left 
matters mote and more-to Maung On, and even consented to 
have Maung On’s name on the business documents to save: 
trouble and. expense, if at the time at realisation he should be- 
dead.” 

One of the main objections to the Sittin of the fen 
Court is that Plaintiff having sued for a declaration under: 
section 42 of the Specific Relief Act was bound by the proviso: 
to seek for consequential relief arid should have eed for 
posséssion. 

It is argued that thére being no 0 prayer for posséssion ee 
suit was not maintainable. 

The plaint was framed on the basis of Plaiiitiff’s possession’ 
and the District Cour't held that Plaintiff was in physical and 
constructive possession at the time of filing the suit, becaitise: 
netenciats was a mere trespasser. 

“As regards the promissoty-riotes I do not’ - think this position 
is tenable. 

Physical possession was uhdouliedly with the Defendant: 
‘and it was her removal, and appropriation of the notes ‘that: 
really led to the present Suit. 

The prayer for ‘ar injunction. was consequential relief and. 
I am not prepared to hold that as regards. the: property other- 
than the promissory-notes, the suit was bad for failure to ask: 


Ma aE Ma. 


kone Yar. 
SNIH. 


Ma Nyi Ma 


Do 
-MauNe Van 


SHIN. . 
= 
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for consequential relief. As regards the eighteen plots of 
land in suit, the first six are not now in dispute. 

As regards the other twelve there is evidence as to Plaintiff 
being the owner, which has been accepted by both Courts, 
There is no reason to go behind the finding of the lower 
Courts as to the ownership of the lands. 

The case of the promissory-notes is, however, entifely 
different and neither the trial nor the first Appellate Court has 
considered thie effect of séction 8 of the Negotiable Instruments 
Act, which defines the holder of a promissory-note as any 


‘person entitled in his own name to the possession thereof and 


to receive or recover the amount:due thereon from the parties 
thereto. 

-As pointed out in Bhashyam and nee Cotantentany 
{2nd Edition, page 60) the: use of the words “ entitled in his own 
name” in the definition is most significant, and they were- 
inserted. by the legislature for the purpose of preventing any 


“one from claiming the rights of a holder under the Act on the: 


ground that the ostensible owner was a mere benamidar. 

The notes are drawn in favour of Maung On, deceased by 
name and Plaintiff cannot therefore be the holder, so long as 
the notes have not been endorsed. or assigned in. his favour. 

"He cannot sue on them _even, if he is granted a decree. 


‘declaring his title to them. 


_ The only person who can do so is the legal representative 
of deceased, and that undoubtedly is the Defendant, his widow 


and administratrix of his estate, 
The presumption is ordinarily that when a man lends money 


-in. his own nameanda negotiable instrument is executed in 


his favour, the money lent is ‘oct unless fraud or misrepresenta- 


‘tion is alleged. 


There is no. question of fraud since the money was indani. 


. ably lent by the:son in his own name with the full concurrence 
of his father. | 


I should be inclined to hold that, when the father allowed 


his son to lend the money in his own name, the property in the 


Joans passed to the son, even if the money was originally the - 
father’: S,-but it is not necessary, to decide this point for aie 


Lae of this appeal. 
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I do not see how the father can possibly have any right 
to a declaration of title in promissory-notes drawn in favour 
.of his son with his consent as against the legal representative 
of the son. 

Iam of opinion that so far as the promissory-notes, which 
are the most important items in the suit, are concerned the 
Plaintiff was not entitled to a declaration of titie. 

The decree of the lower-Courts is modified and it is ordered 
‘that the suit be dismissed so san as the promissory-notes are 
‘concerned. 

Appellant will be allowed proportional costs ivbeneineihs 





Before B. H. Heald, Esq., 1.C.8. 
U NE MEIN v. MA HNIN ON. 


Mr. . C, Chatterjee—for Appellant. 
Mr. A. C. Mukerjee—for Respondent. 


Transfer of Property—123., . 


Held,—that Buddhist religious gifts are not excepted from the operation 


_-of section 123 of the Transfer of Property Act. 
9 L.B.R., 258. a : 
The respondent Ma: Hnin On claimed fetters of a isk es 
tion to the estate of her sister Ma Wa Bauk who died without 


‘other heirs. 


The Appellant U Ne Mein, who isa fongyi admitted that 


- Respondent was Ma Wa Bauk’s sole heir, but objected to’ the 
grant of letters to her on the ground that there was’ no -estate 


_to'‘administer, Ma Wa Bauk having given all her property to 


‘him as a “ poggalika” gift before her death. . 
The District Court tried issues as to whether or not Ma Wa 


Bauk did give her property to Appellant as alleged and whether . 


if'so the gift was valid, and after hearing the evidence came to 
the conclusion that_no properties were ever given to ‘Appellant. 
Letters were accordingly granted to Respondent. 


The pongyi now comes to. this Court on aud on the 


following grounds :— | é 
(1) that there was a valid gift, ‘and 
(2) that the judgment of ane Lower Court was against the 
weight of evidence. ° : 
Appellant’s learned Advocate suggests that a gift made hea a 


Ma Ny? Ma 


Ve 
Maune YAN. 
SHIN, - 


‘Burmese Buddhist layman to a Buddhist priest for the ‘good 


“U Ne Mun 
wi, We 
Ma Hnin 
On, 


a ‘ Civil Appeal 


Case No. 103° 


"Ff 19t9 
31st October. 
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of the giver’s soul is a matter of religious usage and that there- 
fore the provisions of section 123 of the Transfer of Property 
Act do not apply to it. This stiggestion is met by a reference 
to the Lower Burma case of U Zeyanta v: U Naga (1) where: 
it was said that “Burmese Buddhist religious gifts are not 
excepted from the operation of that section.” 

I entirely agree with that ruling which ,disposes of eluet: 
lant’s entire case, since he does not allege that the gift was: , 
effected by registered instrument, and if the gift was invalid 
there was clearly an estate to administer. 

I therefore see no reason to interfere with the order of the 
Lower Court granting letters to Respondent and I dismiss the. 
appeal with costs, Advocate’ s fee to be one gold mohur. 








Been B. H. Heald, Esq., 1.0.8. 
MA PE PO v..MA LAT GYI.. 
Mr. L. Piliay—for Applicant. 


Probate and Administration—45, 46, 94. 
Indian Succession—229, 230, 273. ‘ 
On the death of thé executor or administrator of a deceaséd pérson, the: 


- héir of the executor or administrator does not succeed to his rights.as. 


Jexecutor or administrator, and the deceased person’s estaté is unrepre-.. 


sented until new Letters of Administration are granted. 


12 B.L.R., 423. 
25 W.R., 489. 


The present Appéllant, Ma Pe Po, applied for Letters of: 
Administration to the éstate of Maung Thi Gaung- on the 
ground that she was ‘his adoptive daughter. 

Ma: Lat Gyi, wife: of the present ‘Respondent, "also- applied for: 
Letters on the Bedutid that she was Thi Gaung’s sister. 

“The District Court fratied two issués; namiély, 

(1) Who is the fitter peraeit to obtain ecu? Ma : ‘Lat: 
a or Ma Pe Po? 

. (2) Is Ma Pe Po eiititled to: Lictters? 

After hearing the evidence the Court held. that Appéliant: 

failed to ‘prove her. adoption and passed an order ‘Sranting. 


Letters to Ma Lat Gyi.” 
Appellant appeals on several grounds, but. the’ ae wroutid. 


3 argued i is that the’ issues framed wéte not sufficiently definite t to- 


‘(Q) SL-B.R,, 288. 
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give Appellant notice of what facts she had to prove. There is 
clearly no substance in that ground. Appellant claimed Letters 
solely on the strength of her adoption and all her evidence was 
obviously called to prove that she was adopted. The second 
issue was clearly intended to raise the question of her adoption 
and she was certainly not prejudiced by the fact that it did not 
mention that adoption in so many words. As for the rest of 
ethe grounds I agree with the trial Court that she failed to 
prove the adoption she alleged and that she was not entitled to 
Letters as against Ma Lat Gyi. . 
‘I therefore dismiss the appeal! summarily. 

1 note, however, for the information of the District Court 
that the ruling of the Chief Court of Lower Burma in 
the case of Shwe Yin v. Ma On (1). is not in my opinion 


MA Pg Po 


a 
Ma Lat GY! 


to be read as warranting the issue of Letters as a-matter-. 


of course to the Respondent, Maung Yun, as heir and 
legal representative of his deceased wife, Ma Lat Gyi.” The 
right to claim Letters is, I think, purely personal and does not 
survive to the heir and legal representative of the claimant. 
Provisions for the grant of Letters in respect of effects unad- 
ministered (de bonis ton) are contained in sections 45, 46 and 
94 of the Probaté and Administration Act which correspond 
word for word with sections 229, 2380 and 273 of the Indian 
Succession Act, and under the latter Act it has been held in the 
case of De Sousa v. The Secretary of State (2) that the English 
Law of “ Derivative Executorship” does not apply and that 
“upon the death of the executor or administrator of a deceased 
person; the estate of the latter is absolutely unrepresented until 
some one comes forward and gets a grant of Letters.” | \ 

The death of the person to whoma grant has been made 
before Letters have been actually issued is said by Kinney in 
his Commentary on the Probate. and Administration Act (2nd 
Edition, page 87) to bea good ground for revoking the grant 

- under the provisions of section 50 (4) of the Act, but it seems to 


me that inany case the administratorship comes to anend-with | 


the death of the administrator and that whether Letters have 
actually heen issued or not, no revocation is necessary. 


(1) 12 B.L.R., 423. (2) 25 W.R., 489. 
: 14 


Ma ‘Ps Po 
wu 
MA Lat Gy1. 
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in the present case all that has been decided is that Ma Lat 
Gyi personally was entitled to Letters and.that, as against her 


Ma Pe Po was not entitled. | 
Any claim to.Letters which Maung Yun or any one else 


- may make will clearly be. different from Ma Lat Gyi’s claim 


, Chott and 
Appeal 
No. 158 of 
1919. 
March a5th, 
£920, 


and will need to be scrutinised afresh under the provisions of 
section 23 {or possibly section 46) of the Act. 
Before H.S. Pratt, Esq., M.A. I-C.S. 
MA HLA YE axp two v. MAUNG TUN MAUNG. 
_ Mr. D. Dutt—for Appellants. 
Mr, S. Mukerjee—for Respondent. 


Specific Relief—21.—Award by Arbitrators—E£ffect of, 
The existence of ai award made by arbitrators in consequence of a: 
reference to arbitration by mutual agreement bars the decision of the 


“subject matter thereof in a Civil'suit until-the award has been set aside by 


"the decree of a-competent Court. 


U.B-R. , 1897-1901, Ii, 542. 

I.L.R. 33 Bom., 401. 

8 L.B.R. 157. 

<. A. No. 440 of 1914 {unpublished). 


Appellants were. some of the Plaintiffs in Civil Suit No. 8 
of 4917 in the Subdivisional Court, Myingyan. | : 

On the 15th J anuary, 1918 the suit was adjourned. fon settle- 
ment out of Court, ‘and the following: day the Advocate for 
Pfaintiff, with Plaintiff Maung Hmwe, and the Defendant, with 
his Advocate, filed an application to have the suit dismissed on 
the ground that the ain had agreed to refer the matter to 
arbitration. 

The Subdivisional J ites should have erica the suit as 
the Advocates by consent asked him to do so, but declined, 


‘because Maung Lén; Ist Plaintiff, had not actually signed the 
‘agreement of reference to arbitration and only his cross mark 


appeared thereon, He overlooked the fact that his Advocate 
had ample atithority to consent to or ask for the dismissal. of 
the suit on behalf of his client. a 
The agreement of reference was filed c on 16th J: anuary 1918) 
The Court proceeded to issue notice to Ist Plaintiff, who. 
appeared and denied his assent to the petition. The Court 
thereupon phoned, in n spite of Defendant’s objection, to try 
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the case as if there had been no reference to arbitration, and 
pronounced the award of the arbitrators, which was produced, 
invalid. ; 

On appeal the District Court found that Maung Léon had 
signed the agreement of reference, that the award had not been 
proved to be invalid, and held that the reference was still good 
and, under section 21 of the Specific Relief Act, the suit must 
be dismissed, the Plaintiffs being left to file a suitto set aside 
the award. 

The award was dated 14th March 1918 and was given by 
three out of the five arbitrators. 

Their evidence was that, as by the terms of the mons 
the decision of a majority of the arbitrators was to prevail, 
they considered that an award by three was a compliance with 
the reference. 

The learned Judge of the District ae rt has sputtered’: the 
fact that the final clause of section 21 to the Specific Relief Act 


has been superseded by paragraph 18 of the Second-Schedule’ 


to the Civil Procedure Code of 1908. There is, however, ample 
“authority for the view taken by him that the existence of the 


Ma His Ys 


@. 
Maune Ton 
MaAUNG, 


award was a complete bar to the suit, until it had been set aside - 


by a Court of competent jurisdiction. This was the view taken 
by this Court in Maung Shwe Nyo’s case (1). 


In Bhaurao v. Radhabai (2) a bench of the Bombay High 


Court held that an award is equivalent toa judgment whether 
it has passed into a decree or not, and is binding upon the 
parties.. In San Nyein v. Ha Kyaw (8), Twomey, d., pointed 
out that a complete and final award is equivalent to a final 
judgment binding on the parties, and bars a civil suit relating 
to the: matters decided by the arbitrators. 

In Maung Aung Myat v. Maung Kaung Kyaw (4) the 


Additional Judge of this Court held that the subsistence of an. 
award barred a civil suit, and that if the award was an 


improper one. the remedy was. to sue to have it set aside, 
‘There is no ‘doubt - that Maung Lén was a party to the 
reference to arbitration and he has not appealed. 


ed 
: Pa “ 


(1) U.B.R., 1897-1901, p.542, (8) 8 L.B.R., 157. 
(2) 1.L.R. 33 Bom., 401, (4) Civil Second Appeal No. 446 of 1914¢ 


Ma ca YE 


“Mauve Tun 
Maune 


— 
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‘The present Appellants were all parties to the reference e, and 
one of them actually-appeared with his Advocate and applied. 
to have the suit dismissed in consequence of the agreement of 


‘yeference. 


‘An award was made by a majority of the arbitrators and 


' the evidence does not prove its invalidity, even supposing that — 


this question conid bé determined in the suit during the 


' pendency of which the reference to arbitration was made. 


Crvid Miscele 
. Janeous Case 


1 Lo. 1 of 


1920, dated 


_ 26th Aprils 


‘Tam of opinion that the existence of the award bars the 
decision of the subject matter thereof in a civil suit, until the 


‘award has been set aside by the decree of a competent Court. 


The appeal is dismissed with costs. 





Before B. H. Heald, Esq., M.A. LCS. 


THE BURMA OIL-Co., Lrp., v. BAIJNATH SINGH 
AND ONE. 
Messrs. Lentaigne and Swinhoe—for Applicants. 
Ws. Higgsinbothan—tor Respondent. 
_ Upper Burma Land and Revenue Regulation—Section—s3 (2) (ii). 
Held—that section 83 (2) (ii)-of - the Upper Burma Land and Revenue 
Regulation doesnot bar the jurisdiction of the ordinary Civil-Courts in 
respect of disputes between . prive ate persons | regarding the ownership or 
possession of State land or any lier upon or other interest in Such lesid or 
the rents, profits of produce thereof. 
8 L.B.R., 227. - 
U.B.R., 1892-96, I], 327, 634. 
U.B.R., 1897-01, [1, 207, 209, 211, 445. 
U.B.R., 1902-03, II, Civ. Proc. 1. 
: UB.R., 1904-06, II, Land and Revenue 1, 5. 
il U.B. R, 1914-16, 157. 
-Upper Burma Land and Revenue Manual, 1911, p. 83. 
7L.B.R., 10. 
Petitioners’ learned Ravcnis says that on this HOpECetinn 


he desires to raise two questions only— 
41). whether the word “claims” in section 53 (2) (ii) of 


the Upper.Burma Land.and Revenue Regulation (III of 1889) ° 


can be read as including disputes between private individuals 


or must (as he contends) be interpreted as excluding such: 
“claims as against the State,’ 


Ye, 
Ye, 


(2) whether the. enactment ‘of section 63 (2) (ii) of ‘the. 


sees and ene only © 


and 


Regulation was: wlira vires of the Legislature. 
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He admits that if the first of these two questions be decided 

in his favour the second wil! not arise in this case because the 
present litigation involves only a dispute between private 
‘persons, and such a dispute will not be excluded from the 
cognisance of the ordinary Civil Courts unless the word 
“claims” in section 53 (2) (ii) is to be interpreted as including 
such disputes. 

It is a well recognised principle of judicial interpretation 
that the language of Acts which deprive the subject of the 
right of recourse to the ordinary Civil Courts must not be 
extended beyond its least onerous meaning unless clear words 
are used to justify such extension, and_this principle must be 
borne in mind in deciding what meaning must be attached to 
the word “claims” inthe section under consideration since 
that section expressly limits the right of recourse to the 
ordinary Civil Courts. 


The relevant parts of the section are as follows : —‘‘ Except: 


as otherwise provided by this Regulation— 
“(1) A Civil Court shall not have jurisdiction in any 


“matter which * *“ * * a Revenue Officer is empowered 
by or under this Regulation to dispose of * * * *- and 
in particular =e 


(2) A Civil Court shall not exercise jurisdiction over any 
of the following matters, which shalf be cognisable exclusively 
by Revenue Officers, namely,— 


a 


(ii) any claims to the ownership or possession of 


any State land or to hold such land free of land 
revenue or at 2 favourable rate of land revenue or 


to establish any lien upon, or other interest in, such 

-land, or the rents, profits, or produce thereof.”. 
That ‘section was adapted from section 158 (2) of the 
Punjab Land and Revenué Act (1887) and somewhat similar 
provisions occur in section-56.0f the Lower Burma Land and 
Revenue Act (1876) and in section 41 of the Lower Burma 
;Town and Village Lands Act, 1898, ; 
Both the Lower Burma Land and Revenue Act and the 
Upper Burma Regulation have been differently interpreted by 


thé Courts at different times, but a Full Bench of the Chief 


THE BuRMA 
Or Co., 
Ltp. 
we 
BalJNATR 

SINGH. — 
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Orn Go., 
oe 
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Court of Lower Burma has recently decided (1) that the word 
“claims” as used in section 56 of the Lower Burma Act means 
claims against Government and not disputes between private 
persons. ‘ 


It does not of course follow that because “claims” is so 


interpreted in the Lower Burma Act it must be similarly 


interpreted in the Regulation, since the wording of the two 
enactments is different, and some of the arguments on which 
the interpretation in the Lower Burma case was based do not 
apply to the Upper Burma Regulation. It is necessary there- 
sta to’ consider the matter independently. . 

-In the earliest ‘reported cases in this Court in migeh the 


question was raised (2) it was held on general grounds that the 


CiviiCourts have jurisdiction todecide disputes between private 
individuals relating to State lands, but the particular wording 
of Section 532) (ii) was not considered. 

In-several cases in 1897-98 (3) it was held that where one 


” private person claimed possession of, or an interest in, State 


land as against another, section ‘58 *2) (ii) bareed the. jurisdic- 
tion of the-Civil Courts. - : 
“Tt was probably-on the strength of those wie that the. 
Financial Commissioner amended his Notification No. 384 of 
1914 (4) so as to include “claims between private individuals ” 
as well as “ claims against the State.” ; 
' The same interpretation of section 53 (2) {ii) of the Regula- 
tion was adopted by this-Court in all the reported:cases (5) up 
to 1916, but in that year the learned Judicial Commissioner’ 
came to the conclusion (6) that that section. does not bar the. 


‘jurisdiction of Civil Courts except as regards claims made: 
_ under section 24 (2) of the Regulation. He based that conclu- 


sion on a consideration of the wording of section 53 itself, but 
he atso suggested that it was probable that the claims referred — 
to in section 24 were claims against the State and not disputes. . 


.. (1) 8 L.B.R,, p. 227. 
(2) U.B.R.,-1892-96, II, 827, 634. 
(3) U.B. R., 1897-1901, II, 207, 209, 211. 
{4): Page 83; Upper Burma Land and. Revenue Manual, i911; 
45). U.B.R., 1897-1901, I]; 443, 1902-03, II,Civ. Proc. 1; 1904- -06, II, Lan 
and Reveniie Regulation 1 and 5. 
(6) [1 U.B. R., 1914-16, I51. 
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It seems to me that that sugges- THE Burma 
OIL Co., 


between private individuals. 
It is Lrp. 


tion gives the clue to the solution of the whole difficulty. 
obvious that section 53 (2) (ii) relates back to section 94 (2). one 
Section 24 gives Revenue Officers power to dispose of certain Sincu, - 
“ claims ” and section 53 (2) in summarising the matters which 
Revenue Officers are empowered by or under the Regulation to 
dispose of, naturally includes the claims mentioned in section 
24. The words used in describing the claims in the two 
sections are identical except that section 24 described the lands 
to which the clainis referred as land “ declared” and “deemed 
to be” State, while section 53 (2) (ii) called the land merely 
“State land.” The wording of section 53 (2) (ii) was undoubt- 
edly taken direct from section 24 @) and when the same word 
was used in the same context in two sections of the same 
enactment, it seems reasonable to suppose that it was used in 
‘the same sense in both. But the word “ claims” as used in 
section 24 must clearly be restricted to “claims as against the 
State’ since the claims mentioned in that section are claims 
contesting declarations by the State that the land is State land, 
and the period of limitation provided by that section would be 
entirely inappropriate to disputes between private individuals. 
I have no doubt therefore that the word “ claims” in section 53 

- (2) (ii) also means “claims as against the State” and does not 
include disputes between privateindividuals and thatthe “claims” 
referred to in section 53 (2) (ii) are neither more nor less than 
the claims mentioned in section 24 (2). The wider interpreta- 
tion which has been puton section 53 (2) (ii) has, I think, been 

- due partly to reading that section alone, without. considering its 
relation to section 24 (2) and partly to the interpolation of the 
words .“ which shall be cognisable exclusively by Reveriue 
Officers ” in section 53 (2). Those words, which do not occur 
in the corresponding section of the Purijab Act, do not in my 
opinion add anything to the meaning of the section and if the 
Regulation had been carefully drafted would have been 
unnecessary. They were, I think, obviously added by a diffident: 
draughtsman ex abundanti cautela to guard against possible 
omissions to state expressly elsewhere in the Regulation or 
Rules that Revenue Officers were empowered to dispose of 
each and every one of the matters mentioned in the section as: 


THE BURMA 
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particular instances of matters which Revenue Officers were | 
empowered by or under'the Regulation to dispose of. -. 
It would appear therefore from a consideration of sections 

24 and 53 (2) (ii) together that the word “claims” in those 

sections must be interpreted as meaning only “claims. as 

against the State,” and not as including disputes between 

private persons, aad, this conclusion is corroborated by the 

facts that in section 30 of the Regulation where the contest 

is between private persons the word used is not “claim” but 

“ dispute,” that in the Lower Burma’ Land and Revenue Act . 
the same.distinction between “claims” and “disputes” is made 


ina similar-context, and that in the Lower Burma Town and 


Village . Lands Act it is expressly stated that: the ‘ “claims ” 
excluded from the jurisdiction of the Civil Courts are “claims . 
as against: the-Government.” 

Althouga, therefore, at first sight it male appear that the. 
word “claims” insection°53-(2) {ii) of the Regulation was wide. 


enough to include claims arising between private individuals as 
well as claims against the State, nevertheless I am constrained. 


to, hold’ that it-cannot bear that meaning and that it must be 
restricted to claims against the State. - 

I hold accordingly that section 53 (2) (ii) does not bar the 
jurisdiction of the ordinary Civil Courts over disputes between 
private persons regarding the ownership or possession of State 
land or any lien upon or other. interest in such land or the 
rents, profits, or produce thereof. 

On this finding the question whether the enactment of sec- 
tion 53 (2) (ii) of the Regulation was witra vires of the Legisla- 
ture does not arise so far as. the present litigation is concerned, _ 
but I may perhaps note, with reference to the arguments on the . 
subject in this Court, that what Their Lordships. of the Privy. 
Council said in the Moment case (7), which is always cited in: - 
this connection, was that the effect of section 65 of the Govern- 
ment of India Act of 1858 “was to debar the Government of 
India from passing any Act which could prevent a subject- from 
suing the Secretary of State in Council in a Civil Court in any 
case in which he*could have similarly sued the East ~India 
Company,” and that although Their Lordships seem to have 


‘gone beyond the previous decisions in holding that a subject 


OT teBRs 10." 
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could sue the Secretary of State for damage doné by Govern- 
ment not as a private Corporation succeeding to the rights and 
liabilities of the East India Company but as representing the 
Crown, they have not decided that it is beyond the powers of 
the Government of India or the Local Government to bar the 
jurisdiction of the Civil Courts provided that provision is made, 
‘as it is made in the Upper Burma Land and Revenue Regula- 
tion, for recourse to Revenue’Courts or-Officers as a substitite 
for recourse to the ordinary Civil ‘Courts. 





Before B. H. Heald, Esq., M.A., 1:C.S8. 
{DULABDASS anp One v. MA WIN.) 


Mr. A.C. Mukerjee—for Appelfant, 
Mr. H.M, Lutter—for nes 
Contract—108, 


Held,—that Exception 1 to section 108 of the Contract Act applies to 
saics of goods made by an agent in defiance of his principal’s instructions, 


THe BoRMA 
O1L Co., 
Lr. 
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BAIJNATE 
SINGHs 


Civil Appeal 
Case No. 23% 
of 1919. 
oth January 
1920. 


provided that the buyer acts in good faith and that the circumstances are . 


not such as to raise a reasonable presumption that the agent has no right 
to scl the goods. 


LL.R. 38 Mad., 783. I.L.R. 27 Mad., 424. 
12 Ben. L.R.,42. 22 C.W.N,, 1042. 
_LLL.R. @4 Bom., 458. 37 P.R. 107, 129. 


I.L.R. 11 Bom., 704. 


The Respondent Ma Win sued the Appellant Dulabdass to 
recover a diamond ring or its value Rs. 2,673. Her case was. 


that on the 13th of October 1914, she bought the ring for 
Rs. 2,673 from one Ma Chén whom she believed to be owner of 
the ring and who delivered possession of it to her, giving her a 
receipt for the price, that in November 1914, the police, while 
investigating a criminal charge against Ma Chon, took posses- 
sion of the ring and sent it to the Criminal Court as an 
exhibit, ‘that the Magistrate convicted Ma Chén and: delivered 


the ring to Dulabdass, and that she being owner. of the ring 


was entitled to recover it or its value from Dulabdass. 
Dulabdass in his written statement said that Ma Chén was 
a.mere broker of his who had no right to sell the ring, that she 
-was convicted of criminal breach: of trust in respect of the ring 
so that Respondent’s transaction with Ma Chon gave her no 
title to ‘the ring, that although he entrusted the ring to Ma 
Chon and received it back from the Criminal Court, he was not 


' DoLaspass 
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owner but was only an agent of the owner with limited autho- 
rity, that he had returned the ring to the owner, and that the 
Respondent could not recover either the ring or its value from 
him. ae 
The Respondent then amended her plaint so as to implead 
the second appellant, Magnanlal Pranjivan and Company, to: 


*whom the ring was-said to have been delivered by Dulabdass. 


The second appellant filed a written statement alleging that 
he too was merely an agent of the real owner. of the ring, that: 
he had. delivered the ring tothe real owner, and that Respon- 


‘dent could riot recover either.the ring or its value from him.. 


He also, like the Ist Appellant, alleged that Ma Chén had no- 
right to sell the ring and that Respondent acquired no title to it: 


' by her transaction with Ma Chén. 


The trial Court, after ‘hearing the evidence, came to the 
conclusion that Respondent bought the ving from Ma Chén in 
good faith believing that Ma Chén had power to sell it, that 
Ma Chén was an agent of the owner of the ring and was in 
possession of the ring by, the consént of the owner and that 


therefore the Respondent acquired a good title to the ring by 


her transaction with Ma Chén and was entitled to recover 
either the ring or its value from both the Appellants. — 

Appellants file a joint gah on the following grounds, 
namely :-— 

(1) that Reapondétit had no cause Of action against them 
because they were not owners of the ring and were not in 
possession of it but were only agents of the owner, to’ hon 
they had returned the ring ; : 

(2) that in any case they could not be ‘einige liable; _ 

_ (3) that Ma Chon’s possession of the ring was not such as - 


_ to enable her to give Respondent a good title to it: 


“(4) that it was not proved that the Respondent acted in 
good faith in her transaction with Ma Chén; ° .. 
(5) that the lower Court failed to frame proper issues? 

(6) that the lower Pott failed to give due weight to their 


evidence 5 
(7) that thé low er Court ought not to have jeter to ‘the 


4 record of the. proceedings of the Criminal Court ; pear 


(8) that the lower Court was influenced by the decisions in 
other cases concerning articles disposed of by Ma Chén; and - 
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{9} that the decision of the lower Court was contrary to 
_ law and to the weight of evidence and the probabilities ; 

I have read the record and heard the learned Advocates on 
both sides at considerable length. : 

The first and second grounds of appeal are met by a con- 
sideration of the principles embodied in sections 230 and 231 of 
the Contract Act. Respondent bought the ring from Ma Chon 


believing her to be a principal, but according to the Appellants. 


Ma Chén was merely an agent with limited powers. But if 
she was an agent, she was agent of an undisclosed principal and 
when Respondent had paid the money and failed to get. back 


the ring, she was entitled to sue either Ma Chén or the Ist. 
Appellant or both. Similarly since the ist Appellant again: 


claims to have beenthe agent of an undisclosed principal, namely 
the 2nd Appellant, Respondent instead of suing the Ist Appel- 


lant alone was entitled to ‘sue both the 1st and the 2nd Appellants: 


- and thatis what she did. The fact that the 2nd AppeHant clainis 


to be agent of stifl another undisclosed principal does not affect: 


Respondent’s right of suit as against him.. I merely gives her 
~aright to sue his principal also if she chooses and ske has 
chosen not to exércise that right. She undoubtedly had a 
right-to sue both the Appellants, and, if they have to pay, they 
may have their remedy against their ae -but that remedy: 
does not concern Respondent. 


I hold therefore that there is nothing in the first two: 


grounds of appeal. 


The third ground is admittedly based on the Madras case of 


Seshappier v. Subramonia Chettiar. (1) which. has already: 


been considered both by my-learned predecessor and by the: 
Judicial Commissioner himself in connection with other trans-. 


-actions of Ma -Chén’s. In Civil Appeal No.. 146 of 1916 my 


learned predecessor distinguished that case on the grounds (1). 


‘that it dealt with pawning and not with sale and that the- 
language of section 178 of the Contract Act is different from: 
that of section 108, {2) ‘that in that case it was clear that the. 


person who pawned the jewel got possession of it by means of* 
an offence; and (3) that in that case it was not clear. whether ot | 


not the transaction on which the suit was based was effected 


in "good faith. The learned Judicial Commissioner before-. 


(1) LLE.R. 88 Madras, 783. 
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whom the case came in review went further and said that it 
appeared to him that the Judge who decided the Madras case 
went beyond the provisions of the law contained ‘in sections 198 


~ and 178 of the Contract Act in holding that in such cases the 


purchaser must prove that “by some act or omission the true 
owner has forfeited his right to recover possession. 

A number of cases have been cited before me as showing 
that the learned Judicial Commissioner was wrong and that 
the word “ possession” is used in sections 108 and 178 of the - 
Contract Act in a special sense.. 

The earliest of these cases .is \Grediiwoad v. Holquette (2) 


in which it was held that the possession of the hirers of a piano 


on a hire-purchase agreement was not such possession as would 
validate a sale of the piano by the hirers to an innocent 
purchaser. The learned Judges who decided that case said - 
that the words “ notwithstanding any instructions of the owner 
‘to the contrary ” in Exception. 1 to, section 108 of the Contract 
“Act “ appear to show that the possession which is meant by the 
first part of the exception is a possession which is unqualified . 


_,and not to be restricted otherwise than by the owner giving 


instcuctions to the person who has it. It is the kind of posses- 
‘sion which a factor or an agent has where the owner of the 


‘ goods, although he has parted with the possession, may give 


‘instructions tothe person in possession what to do with the 
‘goods....... It is such possession as an owner has and in 
such a case it seems to have been intended that the person 


selling contrary to his instructions should give a title to the 


‘buyer if the buyer acted in good faith. We think that the.. 
exception does not apply where there is only a qualified posses- 
sion such as a hirer of goods has, or where the possession is for 
-a specific purpose. In such a case the owner has no right to 


- :give instructions. - The nature of the possession and the powers 


-of the person having it are determined by. ... . the contract 
«under which possession was taken.” 

The next case cited is that of Shankar v. Mohanlal (3) j in - 
-which a person entrusted with the custody of cattle sold them 
-and the owner was allowed to recover them from &n innocent 


: purchaser, ‘In that case the learned J udge said that “though 


athe general rule of a person’ s not being able to transfer a right | 
" (2) 12 Bengal Law Reports, 42," (8) I.L.R, 11 Bombay, 704. 
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not belonging to him is qualified by Exception 1 to section 108 
naib, Ame a yet itis plain that “ possession by consent of the 
owner ” in Ghat section is far from extending to every case of 
detention of chattels with the owner's consent. The excep- 
tion has particular relation to the cases of persons allowed by 
the owners to have the indicia of property or possession under 
such circumstances as may naturally induce others to regard 
them as owners and constituting some degree. of Apel penie or: 
defect of precaution imapUEEDNS to the true owners.” 
he next case is that of Seager v. Hukma Kessa (4) in 
which a husband was held entitled to recover jewellery belong- 
ing to-him but keot in-the possession of his wife and pledged 
by her without his knowledge. In that case the learned Chief 
_dustice said that “to create a pledge under section 178 of the 
Indian Contract Act the pledger must be in “juridical posses-~ 
STG Tinea anes ee that mere custody will not suffice,” and that 
the words of the section “mark a clear distinction between 
possession and custody.” 

In the case of Naganada v. Bappu (5) the owner was 
allowed toxecover an article of jewellery which he had hired. 
out and which the hirer had pledged. In that-case one of the 
learned Judges said, “ The word possession in the section (178): 
is clearly not intended .to cover all cases in which -the goods, 
etc., are in the physical control of the pledger because the 
‘possession’ in the first part of the section is distinguished: 


from the custody of them in the fast paragraph of the same” 


section.” 
The case of Seshappier v. eupranonia Chettiar has already 
‘been mentioned. In that case the owner of an article of jewel-- 
lery gave it to a person to find a purchaser for it on an under-- 
standing that. the sale was to be made by the owner-himself ahd: 
‘not by the agent. . The person who took the jewel pledged it 


and the owner was allowed to recover it, the learned Judge-. 
, remarking .“that sections 108 and 178. of the Contract Act*~ 


proceed on the principle that primd facie the rights: 
of the legal owner should be protected unless he has done- 
something to induce innocent purchasers or pledgees into the- 
belief that the immediate possessor is the true owner: mere- 
bond fides on the part. of the purchaser or pledgee is not: 


(4) I.L.R. 24 Bombay, 458." (5) ILL.R. 27 Madras, 424, 
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enough, he will have to prove that by some act or specs the 
true owner has forfeited his right to recover possession.” 5 
The next case is that of Roop Chand Jankidas.v. The 
National Bank of India (6) in which certain share certificates . 
with blank transfer deeds which belonged to the Bank and 
were in the custody of their Head Clerk were sold by him and 
were held to be recoverable by the Bank frony an innocent — 
purchaser on the'ground that the word “ possession ” in Excep- | 
tion 1 to section 108 of the Contract Act did not include 
dishonest possession such as the Clerk’s was when he sold the ~ 


certificates. 
After going through alf'these cases carefully I agree with 


‘the learned Judicial Commissioner thatthe interpretation which 
‘they put on sections 108 and 178 of the Contract Act strains 


the plain meaning of those sections. 

Taking the cases seriatim I note as follows. 

I do not agree with the learned J udges who ‘decided Green- 
-wood v. Holquette that the use of the words “ notwithstanding 
any instructions of the owner to the contrary.’ suggest any 
inference that in every case covered by the Exception the 
‘possession must be such that the owner is in a position to 
give instructions. No such inference can possibly arise on any 
logical method of interpretation. — 

Similarly the distinction drawn in Shankar -v. . Mohanlal 
‘between possession and custody in -respect’ of the indicia of 
property is unreal. Every person who has detention of a 
chattel has the ‘ ‘indicia of property ” in that chattel and 
although by reason of extraneous circumstances such as the 
fact that he is not a person who is likely to be owner of such 
a chattel, the inference arising from his having those “ indicia. 
of property ” may be weakened. or destroyed, nevertheless, so 
far as the chattel itself is concerned he has all the “ indicia of 
property ” which possession of any sort can confer. Further, 
there is in my opinion no foundation whatever in the section 
itself for the learned Judge’s sug gestion that before the 
Exception can come into operation there must be any degree 
of négligence or défect. of precaution imputable to the true 
owners. beyond that involved: in. their consent to another 


:person s possession. 
(6) 22 C.W.N,, 1042, 
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‘Coming to the case of Seager v. Hukna Kessa lam entirely 
unable to see that the fact that the word “ custody ” as used in 
thé second proviso to section 178 suggests any inference that 
the word “possession ” as used in the earlier. part of the sec- 
tion means anything different from what possession ordinarily 
means. It might however be held that a wife’s custody of her 
husband’s property, while it is in his house, is not her posses- 
sion but his, and this is probably what is meant in this parti- 
asilae casé by saying that the wife’s possession’ was not 
“juridical,” it being regarded as analogous to the possession 
of a tenant or a borrower in Roman Law. 

Similar remarks apply to the case of Naganada v. Bapbpu 
‘but in that case I amentirely unable to grasp the distinction 
which is sought to be made between possession and juridical 
possession. It seems to me clear that in E nglish law the hirer 
‘of an article has “possession” and not that bare custody 
which a wife may be regarded as having in respect of her 
husband’s goods or which the Clerk of a Bank has in securities 
which are in the possession of the Bank but are in his care. 

' The remarks made above on the case of Shankar v. Mohan- 
. dal apply with equal force to the case of Seshappier v. Subra- 
monia Chettiar. 1 do not think that there is any foundation 
inthe section itself for the view that the purchaser has to 
' prove anything beyond the owner’s consent to the intermediate 
“possession and his own bond fides, including of course the 
absence of circumstances raising a presumption that the 
person in ‘possession had no-right-to sell. 

Regarding the case of Roop Chand Jankidas v. The National 
Bank of India all that need be said is that the Clerk in that 
_ case was clearly not by the consent of the owner in the parti- 

.cular possession, which enabled him to dispose of the securities 
and ‘therefore the case did not fall within the purview of 
Exception 1 to section 108 of the Contract Act. 

Thedecisions in nearly all these cases seem to me to be 


unconvincing attempts -to show that sections 108 and 178 of the 


sConenaek Act do not really mean what they say. and that the 


“word “possession” was used in them in’a restricted sense. It - 


As comnion knowledge that the section dozs not exactly repro- 


duce the provisions of. the English law:and that it was the | 


subject of much controversy at the time when the Contract. 


DvLaBpass 
Bo 
Ma Wire. 


294 UPPER BURMA RULINGS. [ voL. 


aie Act was passed. The Commissioners, who originally drafted 


AMA aw, 


the section, said, “with regard to goods sold by a person who 
has no right to sell, the general rule of English law is that the 
owner of the goods retains the ownership notwithstanding his. 
having lost the possession of them and their having been sold 
to.a third person. But from this rule theve is an exception in 
the case of goods sold in open market .... It cannot be 
denied that the subject is difficult. We have to consider, on 
the one hand, the hardship suffered by an innocent person who 
loses in this way. his right to recover what- was his undoubted. 
property. But, on the other hand, still greater weight appears 
to us to be due to the hardship which a bond fide purchaser 
would suffer were he to be deprived of what he bought. 
The former is very often justly chargeable with retnissness or 
negligence in thé custody of the property. _The conduct of the 
latter has been blameless. The balance-of equitable considera- 
tion is therefore.on the side of a rule favourable to the pur- 
chaser; and we think that sound policy with respect to the 
interest of commerce points to the same conclusion. We havé 
therefore provided that the ownership of goods may be acquir- 
ed by buying them from. any person who is in possession of 

them, if the buyer acts in good faith and under circumstances 

which are not such a& to raise a reasonable presumption that 
the person in possession-“hag no right to sell them.” That was. 
clearly a very wide extension of the English law and it did not 
command itself to the Select Committee, who therefore omitted 


the reference to “goods” in Exception 1 and thus confined the 


operation of the exception to the case of goods transferred by 


certain mercantile documents, the transfer of which had by 


mercantile usage come to be regarded as effecting a transfer: 
of the goods - to which the documents referred and was so 
recognised in English law. If that amendment had _ been 
accepted the provisions of _the section would have correspond-. 


ed with those of the English law withthe omission of the 


exception in favour of goods sold in open market and of 
goods sold by a former owner who had remained in posses-.’ 
sion. But the learned legislators who passed the Act did 


not ‘approve of the omission’ and therefore re;inserted’ 


the .word “goods” in the Exception. The collocation 


- of that word with. the list of mercantile. documents which: 
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immediately follows it in the Exception possibly diverted 
attention from the extremely wide definition of “ goods” which 
hiul been given in section 76 of the Act and may have led the. 


Leyiskuture to imagine that they were doing little more than | 


giving effect to the exceptions which were already recognised 
tn English law, and to overlook the fact that, as passed, the 
first, Exception to section 108 applied practically to-any sale of 
any moveable property by any person in any kind of possession 
so long as that possession was by consent of the owner and 
the transferee acted in good faith. It seems unconccivable 
that the legislature intended to enact a provision from which it 
would follow that, if Fo hand over my bicyele to a friend’s. 
servant to be taken to my friend or to the keeper of a bicycle 
shop to be repaired, | should not be able to recover it in case 
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the servant or shop-keeper subsequently proved dishonest and 


sold the machine, and therefore ever since. the Act was passed. 
the Courts have found it necessary to devise pretexts for 
excluding from the scope of the Exception cases which were 


covered by its express terms but which, they assumed, could - 


not possibly have been contemplated as falling within its appli- 
cation. The line which the Courts have taken has been to. 
impose various restrictions on the meaning of the word 
_“ possession.” In this they have followed the lead given in the 
ease of Greenwood vy. Holgquette which has come to be regarded 
as a leading case’ on the ‘subject. It is, I think, unfortunate. 
that that case was not argued by Council. If it had been I 
think that the whole course of the subsequent decisions would 
have been different. It would in my opinion have been better 
ifthe Courts instead of trying to strain the meaning of the 
words so as to exclude cases which presumably were not 
intended to come within the scope of the sections had expressly 
_trecognised the fact.that the wording of the sections was wider 
than could possibly have been intended and had pointed out 
’ the difficulties which arise” with a view to their being amended 
by Icgislation. Itis to be noted that the Chief Court of the 
Punjab has not followed the other High Courts in explaining 
away the meaning of the word “ possession” in these sections. 
In the case of Framjce v. McGregor (7) it held that Exception 1 
of section 108 applied to a case where an owner of horses left. 
(7) 87 Punjab Record, 107. 
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Before B. H, Heald, Esquire, M.A., I.C.S. 


MA ME I «. MAUNG LAUK HNYA arp two orHErs. 
Mer, N. My Mukerjee—for Appellant. 
Mr. Maung Su—for tst and 2nd Respondents. 


Buddhis t—Law—Gift. 

Held,—that gifts made by grandparcats to gré cndcictaver ike ‘gifts. 
made by parents to. sons entering the priesthood ure merely contingent 
gifts and that the rules for such gifts are intended to operate merely as. 
rules of inheritance and do not give the ttonce any claim as peniogt the: 
donor during the og s life time. 

S.g-L.B. he  § L.B.R. 190. 

Appeliant’ Ss case was that about 25 years ago, when she was: 
a child of about eight; her grandparents U Kyi and Ma Kan: 
sent for her from-Lower Burma after her father’s death and 
gave “her the palm-grove, now in dispute, along with other pro- 
perty so as to ensure that she should receive a proper share of 
their inheritance, that she left all the property so given in the 
custody of her grandparents and returned at once to Lower: 


’ Burma, that about ten years ago her grandmother, without: 


her knowledge or consent, mortgaged the palm grove to Lauk | 
- Hnya and Ma Hin Yin, who are the present second.and third. . 


” Respondents, and that she was entitled to recover the grove: 


from ‘hex grandmother on the. strength of the gift and from ; 


the other Respondents on the ground that her grandmother, . 


having given the property to her, had at the time of her trans-. 
action with those Respondents no interest which she could: 
transfer to them. 

So far as Appellant’s ‘claims as against her grandmother is, 
concerned, her suit was clearly collusive, since it was admitted 
that she and her grandmother -had together attempted to. 
redeem the property from Lauk Hnya and Ma Bin Yin, and 
had been resisted on the ground that the transaction was a. 
sale and not a mortgage. It was admitted also that Appellant. 
and her grandmother on the one side and Lauk Hnya and Ma. 

_ Hin Yin on the other had referred the dispute between them to. 
_ arbitration; and it is clear that, when the attempt at -arbitra-.. 
tion proved abortive, Appellant adopted the device of framing - 
her suit asaciaim against her: grandmother so as to avoid’ 


raising the question whether the transaction by: which Lauk 


Hnya and Ma Ein Yin came into possession _ of the property 
_ was a mortgage ora sale. _ eect 
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The grandmother, Ma Kan, died soon after the institution 
-of the suit and her daughter, Ma Tun Gywe, who was of course 
Appellant’s auat, being her father’s own sister, wasibrought on 
the record as her legal representative. She filed a written 
statement 2 alleging merely that the transaction*with Lauk Hnya 
and Ma Hin. Yin was a mortgage, but as thatZstatement was 
manifestly inadequate, she was examined on oath=before issues 
were framed and she then said that on her brother’s death, 
-about twenty years ago, her parents gave the palm grove to 
Appellant, that Appellant was put into possession{of the property 
but returned it at once to the custody of her grandparents and 
returned to Lower Burma, and that about ten%years ago her 
mother, Ma Kan, mortgaged the grove to Lauk Hnya and Ma 
Ein Yin. She admitted that her mother and Appellant had 
‘attempted to redeem the mortgage and that LaukjiHnya and 
_Ma Ein Yin then alleged that the transaction was‘a sale and 
not.a mortgage. 

Lauk Haya and Ma Ein Yin filed a written statement ‘put- 
ting Appellant to proof of her title ; which they expressly denied. 
They said that Ma Kan was owner of the grove and soid it te 
them outright for Rs. 80 about the year 1897. 

It is clear that on Appellant’s suit as framed-she had to 
‘prove not only the fact but also the validity of the gift which 
she alleged. 

The trial Court, after hearing the evidence, came to the 
conclusion that there was an oral gift and that the change of 
:possession which was alleged to have accompanied it was 
merely verbal, but held nevertheless that such a gift was suffi- 
‘cient to give Appellant a good title to the property, and that 
Ma Kan, who by the gift to Appellant had divested herself of 
:all interest, had no power to transfer that property to Lauk 
Hnya and Ma Ein Yin. The learned Judge therefore gave 
Appellant a decree for possession, of the property and for costs 
-as against.Lauk Hnya and Ma Ein Yin. 

Lauk Hnya and Ma Ein Yin appealed, making both Appel- 
dant and her aunt Respondents, and the lower Appellate Court 
‘pointed out that in view-of the fact that Appellant was a mere 
child at the time of the alleged gift, it was doubtful whether 


“she was capable either of accepting a gift of immoveable 


wroperty on her own behalf or of making a valid transfer of 
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Ma Mz possession of such property to her grandparents. The learned. 
Mowe . Sudge also pointed out that the crucial test of the completion. 
Hack Hyyva. of gifts under Burmese Buddhist Law is actual delivery of 
possession, and that in the present case no such delivery of* 
possession could” possibly be held to have been made. -He- 
‘therefore held that the gift was invalid, and he went on to say 
that in view of the fact that Appellant’s grandmother, Ma Kan,, 
was in possession of the property as owner up to the time of 
the alleged gift and remairied in possession as ostensible owner: 
with Appellant's consent during ‘the 25 years which have- 
elapsed since-that gift. Lauk Hnya and Ma Bin Yin would be 
in the position of bond fide transferees without notice from an- 
ostensible owner so that-.even if Appellant’s story of the gift: 
were true and if she ‘Gould: prove that the transaction was a. 
mortgage and not a sale she would still have to redeem their: 
mortgage before she could obtain possession of the property.. 
‘Appellant’s suit was therefore dismissed with costs. 
Appellant now comes to-this Court o on eecohe el sepeal on the. 
following: ‘grounds, name y= 

(1) that the gift was valid,. se 

(2) that the lower Appellate-Court was wrong in holding: 
that a minor acting on his own behalf cannot. - 
legally either accept a gift of a immoveable pro-- 
perty, or'transfer possession of such property, 

(3) that the Lower Court had no right to decide such 
questions as to the capacity of a minor without 
specific issues, _ 

. {4) that delivery of possession was not necessary to, 
_ validate such a-gift as Appellant alleged, 
(5) that in any case delivery of possession was proved,., 
- 2 and : Sis bite 

(6) that, even if ‘the gift was invalid, Appellant was: 
entitled to redeem the mortgage and ought to. have: 
been: allowed. to amend her plaint so as to claim: 

redemption. ° : 
2 1 have. read the records. .and. heard Appellant’ s learned! 
Advocate. 
; The argument on vfileks the first. ahd. Foul of the grounds 
of appeal are based. is raised for the first time in this Court 
‘and is based on a passage in May Oung’s vi Burman Buddhist 
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Law” recently published. That argument is that gifts made 
by grandparents to grandchildren are an exception to the 
ordinary rule of Buddhist Law under which an actual delivery 
of possession is nécessary to validate a gift, and that such gifts 
are valid without any transfer of possession. I have, no hesita- 
tion in accepting that as a true statement of the Burmese 
Buddhist Law. In the miscellaneous collection of rules to be 
found at the end of the 10th book of Manugye, where gifts 
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generally are considered with reference to inheritance, therule - 


about gifts made by grandparents to grandchildren is clearly 
laid down in the following passage :— 

“ As for property divided by grandparents let there be no 
question whether possession was given or was not given. As 
the property is given, so let the grandchild have it.” . 

The other texts on the same subject collected in Section 


180 of Volume I of the Kinwun Mingyi’s Digest give the same 


rule, which is also mentioned in the texts collected in Section ~ 
256 of the. same volume of the Digest. I think therefore that — 


' there can be no doubt that the kind of gift mentioned in those 


passages is valid without transfer of possession. 
But it does not follow that such a gift is a gift in the sense 


in which the word is ordinarily used in English law or even in - 


ordinary parlance. 


Twelve kinds of gifts are mentionadtin the passage from : 


. Manugye referred to, and for the validity of all but two of 
them actual transfer of possession is necessary. The two 
exceptions are gifts made to a son on his entering the priest- 


‘hood, which are commonly known as “Shinbyu” gifts, and 


gifts made by grandparents. The rules governing “ Shinbyu te 
gifts are clearly laid down in the 10th book of Manugye, and 
have been judicially recognized i in the causes of Pan Uv. Mi 
Kyu (1). and Pan Nyuitv. Hla Sein (2). In the latter of these 
two cases it was held that such gifts are merely contingent, 
not actual, and that the property so given remains absolutely 
_ at the disposal of the parents for their lifetime, the rules for 
‘such gifts operating fot as between donor and donee, but as 
between the donee and his co-heirs, and affecting only the 


partition of the estate on thé parents’ death. Stich zifts 


would seem therefore to be smainly if not entirely a mere 


t)) L. B Seléctedwudgments, 30. ©: (2) 8 LB. R., 190. 
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apportionment of inheritance and not gifts in any strict sense 
at all. 


The question then arises whether the effect of the only 


' other kind of gift which as excepted from the general rule as 


to delivery. of possession, namely, gifts by grandparents to 


grandchildren, is similar to that of “ Shinbyu ” gifts. Both 


are gifts to potential heirs, and the object of gifts to grand- 
children is. obviously a matter of inheritance ; the intention of 
such gifts being apparently to secure that the grandchildren 
who, being presumably younger, might fare badly in competi- | 
tion with their-eider uncles and aunts, shall receive such share 


--of the inheritance as the grandparents.consider fair: 


Section 3 of the 8th book of Manugye says, that “if parents 
from affection have made gifts to their children, so long as 
those children are alive if the parents take back the gifts they 
shall be entitled té do so,” and a similar rule is laid down 


- generally as applying to gifts made from affection i in Section 9 


of the 2nd book of Manugye which says: “Property given 
through -affection may bé taken back if the property given is 
stillinexistence but if it has been used up and has disappeared, 
then, because the original ‘property is no longer in existence, it 
shall not be. taken back.” . 

These rules apply even to gifts made by cheaper’ and to 
cases where possession has actually been transferred, so it 


seems clear that there can be nothing repugnant to the prin- 


ciples of Burmese Buddhist Law in applying them to gifts 
‘where the parties are relative and to cases where possession 
has not been transferred, and as I have already pointed out, 
they are expressly applied to “Shinbyu ” gifts which, being, to 
some extent at least gifts made with a view to spit ritual advan- 
tage, might have been expected to be patidted from their 
operation. 

There is therefore i in my opinion every reason to believe 
that gifts made by grandparents to grandchildren, like gifts’ 
made: by parents to sons entering .the priesthood, are merely 
cotitingent gifts and that the rules for such gifts are intended 


‘to operate merely as. rules of inheritance and do not give the’ 


_ donee any claimas against the donor during the latter’s lifetime. 


This view seems to be borne out by the references to such 
gifts | in the extracts from the Dhammathats collected in 
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Section 256 of the Ist Volume of the Kinwun Mingyz’s Digest, 
where the rules for such gifts are clearly regarded as rules of 
inheritance, and by the heading of the 16th book of Manugye, 
in which those rules occur, as “‘ The Law of Inheritance.” 

I see no reason therefore to believe that such a gift by 
gtandparents as is alleged in the present case would give 
the grandchild any right to sue the grandparent for posses- 
sion of the property given and ! hold that the Appellant’s suit 
as framed, thatisas a suit by a grandchild as against. a grand- 
parent to obtain possession of property given ‘Rut nevertheless 
retained in possession would not lie. 

At is unnecessary for the purposes of the present suit to 
determine whether such a “gift” would give the Appellant such 
an interest in the property as would entitle her to redeem a 
mortgage made by her. grandmother since in this suit Appellant 
did not claim to-redeem the mortgage. 

Itis unnecessary also to decide whether, now that Section 
123 of the Transfer of Property Act is in force in Upper 
‘Burma, a registered’ and attested instrument would be neces- 


sary to validate such a gift, since the transaction with which 


this suit deals took place long before that section was brought 
into force. — 

I fail to see that Appellant, who obviously framed her suit 
“with a view to avoiding redemption, ought to have been direc- 
ted or allowed to amend her plaint so as to sue for redemption 
‘since such amendment would have converted her suit into one 
-of an entirely different character in respect of a different 
cause of action and would have involved the trial of an entirely 
.different set of issues. 

I find that under Burmese Buddhist Law the gift which 
Appellant set .up, even if proved, would not give her the right 
f action which she claimed and therefore I confirm the decree 
of the lower Appellate-Court dismissing her suit with costs.’ 

The appeal is dismissed with costs. 
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Before B. H. Heald, Esq., M.A., .C.S. 
KING-EMPEROR v. NGA PO SIN. 


Towns Act—7, 9 (2). 

It is not part of the ordinary duty of a Ward,Headman to provide- 
coolies to take an official’s letter out to him when he is on tour and in the- 
absence of proof of any emergency a requisition calling ona ward head- 
man to perform that duty ts not warranted by the provisions of section 7 


of the Towns Act: 
U.B.R., 1892-96, 1, 321. 4 L.B.R., p. 150. 

The Headman: of Mingyaunggon Ward in Bhamo Town: 
was ordered by the Subdivisional Officer of Bhamo to provide: 
a cooly to take letters to the Deputy Commissioner, who was. 
on tour. The ward headman ordered one Po Sin; who is a_ 
fisherman, to go, but Po Sin failed to go, because, as he says,- 
he was footsore and his daughter was ill. The headman com: . 


. plained tosthe Subdivisional Magistrate, who transferred the. 


complaint sto the Additional Township Magistrate. “ for trial 
under section 9 (2) of the Burma Towns Act.” The Magistrate. 
tried Po Sin and Ronmicted him under that section, fining him. 
Rs. 5. 
The District Magistrate, who is of course also. Deputy: 
Commissioner; called for the record in revision, and reported 


it to this Court for a ruling as to whether or not Po Sin was.. 


rightly - convicted. 

Section 9 of the Towns Act says that every person residing 
in a ward shall, on the requisition of the headman, be bound to. 
assist him in the execution of his public duties and that if he 


‘refuses or neglects to comply with any lawful requisition of. 


the headman he shall in’ the absence of veasonnile excuse - 


be liable to fine. 
‘Section 7 specifies the public duties of a ‘Headanin and the: 


: District Magistrate suggests that the duty “ generally to assist 
‘all officers of the Government in the execution of their public: 


duties,” ‘may, possibly cover the présent case.” , 
There seems to be no ruling in either Upper or Lower~ 


Burma exactly on the point, 


The case of Q.-E.. v. Nga Kauk (1) was in some respects. 
similar, but the wording of the clause on wate ane decision: a 
was based was different. 

(1) L. ULB.R., 1892-96, p. 321. 
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The meaning of clause G7) of section 8 of the Village Act, 
which corresponds to the clause (7) of section 7 of the Towns 
Act to which the District Magistrate refers was considered in 
the case of K.-E. v. Lu Pe {2), but the circumstances of that 
case were different and the ruling is of little if any help towards 
the decision of the point raised in the present case. 

It seems to me that it is impossible to lay down any general 
rule and that each case must be decided on its own merits. 

It is possible to conceive circumstances under which the 
refusal of a villager or resident of a ward to take a message 
from the headman to the Deputy Commissioner would be 
punishable under section 9 (2) of the Towns Act, but it seems 
to me that it is no part of the ordinary duty of a ward head- 
man to provide -coolies to take out a Deputy Commissioner’s 
letters from his headquarters, and that in the absence of proof 
- of any emergency the: Subdivisional Officer’s requisition calling 
on the headman to perform that duty was not warranted by the 
provisions of section 7 of the Towns Act, 5 

The clause (k) of section 7 to which the Township Magis 
trate referred, was obviously inapplicable. It says merely that 
it is the duty of a ward headman to collect and furnish 
guides, carriage, and means of transport . for troops or police 
and provides that payment forithose services must, be made in 
advance. . In the present-case there is no suggestion that any: 
payment was ever tendered, and the services required werenot: 
those mentioned i in that clause. 

I am of opinion that the conviction in this case. was. 


KING. 
SimMPeroz 


, Do 
Nea Po Sit 


mistaken, and as the case has béen reported by the District . 


Magistrate, I set aside the conviction and sentence and direct. 
that the accused be sa ass and that the fine which has been. 
paid be refunded. no 

(2)-4 L.B.R., p. 150. 
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Before B. H. Heald, Esq., M.A., ICS. 
MAUNG MEIK anp ong v. U KUMARA. 


Mr. J. N. Basu—for Applicants. 


Court Fees Act—Section 7 (v) (c). 

Held—that the provisions of section 7(v) (c) of the Court Fees Act apply 
to the valuationiof *‘ religiots ”’ land, and that its value must be deemed: to 
be the arnount at which the Court’estimates it with reference to the valuc-.of 
similar.‘ non-religious’’ lands in the neighbourhood. 


The petitioners sued the Ist two respondents who are 


pongyis for possession of a certain kyaung- and. its close 


on the:strength of a decision: of the * “Gaingdauk Sayadaw” of 
Myingyan and joined the 3rd See as being also bound 
‘by that decision. Paes 

A question of the amount of Coutrt-fees payable on the 
plaint arose and the trial Court field that uider the provisions 
‘of section 7 (v) (c) of the Court Fees Act the value of the subject 


_ matter must be deemed to be “the amount at.which the Court 
shall estimate the land with reference to the value ue similar . 


dand in the neighbourhood.” 

The petitioners allege that this decision is wrong and apply to 
me to set it aside in revision. They allege that because the land. 
is religious land it is incapable of valuation and their learned 
‘Advocate argues that Article 17 (vi) of the Second Schedule 
of the Court Fees Act should be applied. 

It is quite clear that that article cannot apply to the present 
‘case because it applies ofily to cases which are not otherwise 


_ provided for by the Act, and section .7 (v) (c) of the. Act makes. _ 


express provision for such a case as:the present. ° The’ present 
case is clearly a suit for possession of land. In such suits the 


' plaint must be stamped according to the value ‘of the subject 


matter, and where the subject matter is land which pays no 
revenue and has produced no profits during the year next before 
the date of presenting the plaint, the value must be deemed-to 
be the amount at which the Court shall estimate the land with 
reference to the value of sirnilar land in the neighbourhood. 
The learned Advocate argues that no other land in the 


. neighbourhood can be similar to religious land, and that there- 


fore section 7 cannot apply... I cannot accept this argument. 


“The difference between the land in suit and-other landsin the 
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neighbourhood is merely a difference of ownership, and that Macxa Bare 
difference is merely accidental and not essential. Thereisthe U Kumara: 
same difference between lands belonging to different private 
owners, but no one would be found to argue that that difference 
prevented the lands from being “similar” within the meaning 
of the Act. 

I therefore see no reason to believe that the lower Court 
was wrong in ‘its interpretation of the Act and I dismiss the 
application summarily. 


Before B. H. Heald, Esq., M.A. ICS. . Civil Second 

‘ 2 Appeal No. 

MA NYGIN ano One v. MA THA GAUNG. 30g aa 
Mr -C. G.S. Pitlay-—for Appellants, January 1920. 


Ce conan 


Mr. A.C. Mukerjee-—for Respondent. =e 


Buddhist—Law—Inheritance. 

Held,—that: where there are no children of the marriage of their step- 
father with their mother and nochildren of the step-father by any other 
marriage, step-children are entitled as against their step-father to a one- 
fourth share of the jointly acquired property of the marriage of their 
mother with the step-father and also to one-fourth of property inherited by 
the step-father during his marriage with their mother. : 

| Held also,—that us against their step-father’s widow the step-children 
of the deceased ‘step-father by an earlier wife are entitled to the same 
share of the jointly acquired and inherited-property of the marriage of. 
their mother with their step-father to which they would have been entitled 
as against their step-father himself. 

' Held further,—that as against their. step- father’s ’s widow, the step- 
children are not entitled to any share in the jointly acquired property of 
the marriage of their step-father with the widow: 


. §.J.L.B., 18, 177, 110. L.B.P.J., 299. 
U.B.R., 1892-96, II, 93. 2 L.B.R., 174. 
U.B.R., 1897-1901, Il, 66, 122, 126, $ L.B.R., 219. 

164, 185, 531. 4 L.B.R., 110. 
U.B.R., 1904-06, II, B.L. In., tf. 9-L.B.R., 176. 


Il UB.R:, 1914-16, 74. 

. The respondent, Ma Tha Gaung, as widow of one Chet Su, 
sued Chet Su’s step-daughter, Ma Nyein, and Ma Nyein’s. 
husband San U to ‘recover two plots of land which she claimed 
as having belonged to Chet Su but which were in the posses- 
‘sion of the appellants. She alleged that they had wrongfully 
- dispossessed ‘her but my learned predecessor has found that: 
that allegation was not established and therefore it need not 
now be considered. 


wa ees 


Mas Tita 
“GAUNG. 
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The appeilants alleged that one of the pieces of land known 
s “Kaingdaunggyi” originally belonged to Chet Su and his 
wife Ma Thaing, who was the appellant Ma Nyein’s mother,. 
that over 20 years ago Chet Su and Ma Thaing gave it to them 
to work as their own, and that about three, years ago, not long 
before his death, Chet Su confirmed that gift by reporting the 
transfer to the Revenue Surveyor. In support of this story 
they produce a “pyatpaing ” which recorded the transfer as 
having been reported by Chet Su and Ma Nyein’s husband San 
U in 1914. 
As for the other piece of land known as “ Letpanbin,” the 
appellants alleged that it never belonged to Chet Su at all but 
had been brought under cultivation by them and belongéd to 


‘them, and they explained the fact that it stood in the name of 


the respondent by saying that they lived in her house and that 
she, being an elderly woman, would be regarded as head of the 
household. There’ is, however, no difficulty in accounting. for 
the fact that it stands in respondent’s name since before Chet 
Su died it stood in the joint names of him and his wife ‘Ma 
‘Thaing and after Chet Su’s death it would in the ordinary: 
-course be transferred to the name of his widow, the respondent, ; 
his earlier wife Ma Thaing having predeceased hitn. « 

The trial Court after hearing the evidence came to the 
‘conclusion’ that the respondent established her case on all 
points and gave judgment in her favour. 

Appellants appealed but the ee Appellate Court arias 


-sed their appeal. 


_ They then came to this Court on second appeal on the. 
following grounds, namely :— — 
(1) that the finding of the lower Appellate Court that Ma 
 Nyeii- as Chit Su’s step- -daughter could not claim - 
any share in the property left by Chet Su as against 
Chet Su’s widow was contrary to Burmese Buddhist 
‘law; j : 

(2) that the respondent’s suit to recover the lands was 
not maintainable i in view of the fact that appellants _ 
had been in: possession ‘of the’ lands ' for" 20 year's 

either on their own account or jointly. with Chet Sa; 

(3) that the burden of proving title to the lands’ was on 
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CM that the Appellate Court was wrong on the evidence 
in holding that they were in possession of the lands 
by the permission of Chet Su or as his tenants, and 
in finding that their present possession as against 
the respondent was wrongful. 

My learned predecessor, after hearing the learned Advo- 
‘cates framed the following issues and referred them to the 
‘Court of first instance for trial. ; 

{1) Did Chet Su’s father Po Hnyin die before or after 
Chet Su married Ma Nyein’s mother Ma Thaing, and 

(2) when did Chet Su first-exercise dominion over the two 
dands in dispute ? : 

On these issues the trial Court, after taking further evi- 


dence, found— . 
(1) that Po Hnyin died after Chet Su married Ma 


Thaing; 

(2) that Chet Su came into the possession of the first of 
the two jands which respondent claimed, namely 
“ Kaingdaunggyi,” on the death of his father Po 
Hnyin, from whom he inherited it; and ; 

43) that Chet Su and Ma Thaing acquired the other land 
namely “ Letpanbin,” while they were husband and 


wife. 


The lower Appellate Court accepted these findings and 


atter.a careful perusal of the evidence, I too accept thém. It 
is, I think, clear that Chet Su’s father ‘first occupied the 
ine Kaingdaungeyi ” land and cleared it, probably with Chet Su’s 
help, and that after his father’s death Chet Su occupied also 
the “Letpanbin” land, which is separated from the “Kaing- 


daunggyi” land merely by a creek, and cleared it similarly. 


with the help of his step-daughter and her husband, the présent 
appellants. I: have no doubt that both the lands” beionged © ‘to 
Chet Su and that they were “Tettetpwa of his 1 marriage. with 
Ma Thaing. 

As for the share of such Saaeeey to which peapaniont as 
widow of Chet Su would be entitled as against ‘Ma Nyein as 
Chet Su’s step-daughter, very little has been said i in argument 
and the learned Advocates’ theniselvés admit that théy are in 


doubt on the point. 
The case law seems to be conflicting and inconclusive. 
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In the case of Po Thit v. Mi Thaing (3) it was held that a 
son as against his father’s children by his step-mother is 
entitled to a one eighth share of the jointly acquired property 
of his father’s marriage with the step-mother. That ruling ob- 
viously cannot be applied to a case like the present where there 


_are no children of the step-father’s marriage with the mother: 


and the contest is practically one between the, step-daughter 


and the step-father. 
In the case of Shwe Ngon v. Ma Min Dwe (2) it was held 


that a step- -daughter : whose step-mother survived her father 


may sue the step-mother for ashare of properties inherited by 
the .father during his marriage with the step-mother and may 
recover from the step-mother half those properties. That 
ruling is authority for the proposition that the step-child can 
claim and recover from ‘the step-parent its interest in property 
inherited by the parent during the marriage between the paren t 


and the step-parent; but it is no authority for the rule of 
-partition in the present case since in this casc the properties 


were inherited riot by the mother but by the step-father. 

In the case of Mi So v. Mi Hmat Tha (8) the learned Judi-._. 
cial Commissioner of Lower Burma held with some diffidence . 
that as_ against the step-child the step-mother. takes seven- 


eighths of the jointly acquired property of the oe 


between the father and the step-mother. ' 

_ The case of Chitsaya v. Ma Meinkale (4) was a contest 
between the children of two: ‘marriages and the widow of a 
third marriage which was childless and there was no evidence: 
as to whetherthe property was letietbwa of any particular 
marriage or was. payin of the husband or of any of the wives.. 
The learned Judicial Commissioner referred the question as to. 
the rule of partition involved to the “ Kinwunmingyi” and the - 
“ Wetmasuk Wundauk” and in accordance with their opinion 
decided that the children of the first marriage were to get half 
the property, the children of the second marriage one’ quarter, 
and the surviving widow one quarter. I doubt whether a 
detailed examination of. the opinions. .of the-two learned ~ 
authorities on Buddhist law to whom that case was referred. : 


(1).S.J-L.B., 18. (2) S.J.L.B., 10, 
(3) S.J.L.B., 177. (4). U.B.R., 1892-96, II, p. 93. 
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would shed much light on the simpler question which arises in . 


_ the present case. 

The judgment in Ba Kyuv. Ma Zan Byu (5) merely 
followed Po Thit’s case in so far as it referred to a rule of 
partition between the sonof a first wife and his deceased father’s 
second wife. 

The case of Ma Gun Bon v. Po Kywe (6) dealt with the case 
of the children of step-children and did not mention the specific 
shares to which they would’ be entitled. It did however 
lay down that step-children are to be regarded as heirs without 
limitation except in the case of ancestral property, that is, 
inherited property which is still undivided, and even in that 


they are granted ashare provided the step-parent has lived to - 


have a vested interest in it. This dictum of-course applies only 
to a case where there are neither widow nor own children of 
the step- -parent to inherit. 

The case of Ma Sa v. Ma Thet Ran (7) dealt with the 
shares of the children of step-children and not with those of 
step-children themselves, and as the rules for partition in the 
two cases are different it throws little if any light on the ques- 
tion which arises in the present case. 

In Ma Hnin Dok v. Ma U (8) it was held that the share of a 


child of a step child in the jointly acquired property of the. 


marriage of the step-child’s parent and step- parent is. one- 


eighth. Ifthis ruling and that in Mi So’s case are both correct. 
it would seem that the shares of the step-child and of the child: 


of. the step-child are the same and thatis hardly what one 
would expect since the share of an out-of-time grand-child is. 
one-fourth of that of its parent. 

In Maung Kado v. Ma Kyin (9) the daughter of a step-child 
sued her step-mother’s second husband for her share of her 


own mother’s separate property and it. was held that she was. 


entitled to half that property. That decision throws little light 
on the present case. 

The case.of Tun Gyaw.v. Ma Balo (10) seems to’ ‘be i impor- 
‘tant for the purposes of the present discussion: It was a suit 


between a step-mother and her step-sons for her Bias of: the: 


- (5) L.B.P.J., 299 
(6) U.B.R., 1897-1901, I]; p. 66. (7) U.B.R., 1897-1901, II, 122. 
(8) U.B.R., 1897-1901, IL,.126. (9) U.B.R., 1897-1901, II, 164. 
(10) U.B.R., 1897-1901, II, 185. : 


Ma Nysiw 


Cs 
Ma THA 
GauReé, 


Ma. ren 


‘ Ma Tua 


Ssaune, . 


94D UPPER BURMA RULINGS.: i von. 


property teft ‘by Her husband, who was father of the 
step-children. It resembled the present case in the fact that 
there were no children ofthe marriage between the parent and 
the step-parent. Thé ruie of partition adopted was that the 

step-mother was entitied to a half share of the property which 


fher husband inherited ‘during his marriage with her and.the- 


step-children were entitled to the other half share. The 
authority on which that rule of partition was based is Manugye. 
X 8 which it may be noted goes on to say that the step-son is . 


“entitled to one sixth of the jointly acquired property of the’ 
marriage of his mother'and step-father. That case is, however; : 
to be distinguished from the present case in that in the present 


ease the property was inherited not by the parent but by the 


“step-parent, which would probably tnake a a to the rule 


for partition. 
The case of Ned Son. v. Ma Nyo (11) merely followed Ma 
Gun-Bon's-case in regarding a step-child as an heir of the'step- 


parent. 


The case of Ma Ba Wev. Mi Se U (12). was a Full Bench: 
case of the Lower Burma-Chief Court. It. dealt with a contest 
between a’-chifdless widow ‘and the children of her deceased 
fhusband’s two earlier marriages and decided that the widow is. 


‘éntitled4o a-one-fourth share of any “ayin” property brought: 


by her husband to his marriage with her, and to a seven-eighths 
share of the property jointly acquired by her and her husband. 


during their marriage. The decision in that case merely. fol- 


lowed the rulings of this‘'Court in the cases of Chitsaya and. 
Mi So which ‘the learned Judges in Lower Burma were content : 


‘to accept as-good law, and therefore threw no new ght on the. 
-question now under consideration. 


Kyaw Yanv. Po Win (18) merely followed: Mi Gun Bon’ a 

ase in recognising step-children as heirs. 
li Sein Tun v. Mi On Kra Zan (14) the contest was netsrest: 

a grandchild of the first wife on the one side and the second: 
wife and her child on the other, and it was held that.the grand- 
child is entitled to a one-eighth share of the. jointly. acquired. 

property of the second marriage, and the second wife to seven-- 
eighths, and that in the property pariah by the grandfather to 


(11) U.B.R., 1897-1904, II, p. 531. (12) 2 L.B.R., 174. 
(13) U.B.R., 1904- 06, II, Buddhist Law : Inheritance, 1. 
(14) 3 L.B.R., 219. : 
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the second marriage the second wife gets one-quarter, the 
grandchild three-fifths of the remaining three-quarters, and 
the sccond wife’s child the remaining two-fifths. That rule of 
partition obviously does not apply in a case like the present. 
The case of Ma Leik v. Maung Nwa (15) involved a contest 
between the son of a first wife on the one side and the second 
wife and her family on theother, and decided that as against 
his step-mother and her family the son is entitled toa half 


share in property inherited by the father after the death of the. 


first wife and before marriage to the second, and that such 
property is an exception to the ordinary rule that the children 
Of the first marriage as against their step-mother take a three- 
quarter share of the property which their father took to the 
second marriage. It is clear that that case is of little use as a 
guide in the present case. 

In Mz Chan Mya v. Mi Ngwe You (16) the child of the first 
wife sued her father’s second wife and the child of the 
second marriage for her share of the property left by the 
father and it was held that in such a case the child of ‘the first 
marriage takes-a three-fourths share of the property taken by 
the father to. the second marriage and one-eighth of the jointly 
acquired property of the second marriage, but it is to be noted 
‘that my learned predecessor did not refer to any authorities in 

-support of the latter rule but said merely that the texts were 
almost unanimous and that in the case before him the rule was 
‘not disputed. 

In San Pe v. Ma Shwe Zin (17) the step-children sued their 
‘step-father’s second wife and her children for their share of 

.the property left by their step-father, claiming that that pro- 

‘perty'was partly jointly acquired property of their own parents 

:and partly jointly acquired property of their mother and step- 
father. whey 

As for the jointly acquired property of the first marriage 

. it was held that although thé children of that marriage could 

have claimed their share in it from their mother on her 
marriage tothe step-father, nevertheless after their step-father’s 
-death all they could claim from his widow and her children 
would be their own mother’s separate property taken to her 


, (15) 4 L.B.R., 110. 
(16) U.B.R., 1914-16, II, p. 74 (17) ¢ L.B.R., 176. 
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marriage with the step-father, and that they had no claim to — 


“the jointly acquired property of that marriage. As for the 
- jointly acquired property of the marriage of, the step-father: 
_ with his later wife it was held that “it is only when the surviving. 
‘step-parent dies leaving no natural issue and no widow sur- 
‘viving that the children of the step-father’s deceased. wife: 


by a former husband are entitled’ to the step- parents” 
property.” 

If the first part of the decision is good law it would. - 
apparently ‘suffice for the.disposal of the present case since. 
the lands in dispute here are both “ lettetpwa” of thé marriage. 
of the mother with the step-father, one being ordinary jointly: 
acquired property and the other what is known as “ inherited. 
letietpwa,” that is property inherited by one of the married 


_ couple, in this.case the step-father, during the subsistence of. 


the marriage. Neithér of the lands was the separate property: 
of Ma: Thaiag and therefore if this ruling is correct, her 


childcen-could not claim it from their step-father’s widow. It. 


seems to me-however that that decision is notin accordance. 


~ with previous rulings and is contrary to the authority of ‘the: 


recognised Dhammathats. It is basedon the solitary “ Panam’” 


- text cited in section 216 of the Digest and. seems . to me to- 


misinterpret or misapply. the extract from “Pyu” given in. 
section 222... Both these texts, start by saying that the. 
step-children have no interest as against the’ step-father's: 
surviving widow in the jointly acquired property of the step- 

father and his last wife and this is of course reasonable becatse : 
the'step-children are not related by blood to either of the couple.. 
But the view that the step-children have no interest in the- 
property which the step-father took to that marriage and which. 
as in the present case may include the- “‘lettetbwa” property” 
of the. marriage: of the’ step-father and their own mother,. 

seems to tae unreasonable and contrary to the- principles of 
Burmese Buddhist law. ‘Rules for partition between astep-- 
father and his step- -children are contained in section 211 of 'the- 
Digest and of the Dhanimathats cited there ‘the _ Kungya,. 


_ Yazathat, Dhamma, Rajabala: and: Kungyalinga give the step-- 


child one-fourth and the step-father ‘three- fourths’ of the: 
ordinary “ lettetpwa” property . of the marriage of the step-- 


father withy the mother. 
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On the other hand, the Manussika, Dhamma, Manugye, 
Manu, Dayajja, Ambwebon and Chittara give the step- children 
one-sixth and the step-parent five-sixths. 

The reason for the division into three-fourths and one- 
fourth is intelligible. The step-father takes his own half share 
of the jointly acquired property and half his wife’s half share, 
that is three-fourths of the whole, while ‘the step-son gets half 

his mother’s half share, that is one-fourth as being coheir 
with his father in respect of that half share. 

The justification for the division into five-sixths and one- 
sixth is difficult to understand if only the step-father and 
the step-children are concerned. 


It has been suggested that the one-sixth share was chosen — 


as a sort of mean between the share allotted tothe child of a 
step-child which is-one-eighth and the share which the children 
-of the marriage would receive if there were no step-children, 
Aut I do not think that this is probable, particularly as this rule 
appears in the Manussika, which is, I believe, one of the oldest 
-of the Dhammathats. 

The only explanations of the rule which I can offer are 
‘either that it may be a survival froma time when the husband 
-was regarded as hiaving two shares in jointly acquired property 
to his wife’s one, or else that it is based on some passage in 
‘anold Dammathat which dealt with the shares of the step- 
children and step-father in a‘case where there were also 
-children of the marriage with the step-father. In such a case 
the step-father might be regarded as representing not only 
himself but hischildren, those children not being entitled to 
.claim partition while he was alive, so that he would receive his 
-own half-share on his own account while on behalf of his 
-children, whe would inherit from both parents, he would receive 
two shares out of his wife’s half-share as against one share 
taken by the children who inherited from one parent only. 
That mode of partition would give the step-father five-sixths 


-and the step- children one-sixth but asIhave saidit involves - 


the assumption that there are two families. and not only one. 
‘The rule inManigye X, 10, which deals with a case where there 
‘are three families is somewhat similar,the step-father taking 
‘on his own account his own half-share of the jointly acquired — 
‘ property and one-quarter of his wife’s separate half-share, ” 
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that is five-eighths of the whole, while the children take three-. 
quarters of their mother’s separate half-share divided between 


‘them in-the proportion of two shares to those who inherit 


through both parents,that is two-eighths, and one share to- 
those who inherit through ofe parent only, that is one- eighth.. 
f the same principle were applied to the case where there are: 


onty step-children and step-father, the result would be that the: 


step-father would take his own half-share on his own account — 
and one-fourth of his wife’s half-share’as her heir, that is five- 
eighths while the step-children would take three-quarters of 
their mother’s half-share, that is three-eighths of the whole.. 
Oneis tempted to suggest that the true explanation:‘of the 
one-sixth share might be that some scribe converted eight into: 
eighteen, and so made the step-children’s share three-. 


-eighteenths, that is one-sixth, instead of three-eighths and that 


“fve-eighths” was then altered to five-sixths to make it 
agree, but I think-that the explanation I have suggested above 
ismore probable and that the passages which give the step- 
children one-sixth tacitly assume that the marriage between. 
the :mother and step-father had its natural results and that 
there were children of that marriage. This view possibly 
receives some slight support from the reference to ‘children of 
the second: marriage in the very passage of Manugye X 8 which 
gives the step-father a five-sixths share. That passage runs as 
follows: “If while the step-son is living with the step-father 
and ‘mother, the mother dies, let all the property which is with: 
the mother be divided into four shares and let the husband. 
take one. If while the mother has been living with her second: 
husband she has received her parents’ properties as inheritance,. 
the said properties, because the husband hasa right to the: 
wife’s property, though there is no child, shall belong half to. 
the step-father and half to the former son. If the grandson’s 
share coffies into possession in the step-father’s time the step-.. 
father shall not enjoy it. It shall belong to the former son..- 


Hf there are debts, let them pay them in the same proportions,. 


If there is any property acquired while the mother and step-- 
father are living Kigaeieee divide it into six shares and : let the 
former son have one.” The specific provision that the step-: 
father is to have half the mother’s inherited property -everi- 
though there is no child.of the marriage seems to me to suggest: 
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ghat possibly in the other cases mentioned in that passage and 
particularly in the case of the five-sixths share, the father was 
regarded as taking the share allotted to him not on his own 
account merely but on account of himself and his children by 
the mother, and that therefore it was necessary to say that 
the step-father got half the inherited property on his own 
account even though there might be no children whom he could 
represent, ; 

However that may be, itis clear that we have to choose 
between the authorities which give the step-children a one- 
fourth share and those which give them one-sixth, and in view 
of the fact that the division into one-fourths and three-fourths 
is intelligible as following principles of partition which are 
recognised by the authorities and that the division into one. 


sixth and five-sixths -does not seém to be consonant with any 
y 


' vecognised principle unless it be assumed that it deals with a 


case where there are two families, and further that that rule’ 


of division would lead to the result that in respect of property 
‘inherited by the step-father, which is differentiated from 
ordinary “lettethwa” property, because the step-father, as 
original owner of the property is regarded as having a larger 
interest in it than he has in ordinary jointly-acquired property: 
the step-son would have a larger share than he would have in 
ordinary “lettetbwa” property, | am of opinion that in spite of 
the authority of Manugye the former rule ought to be 
followed. 

I shall therefore hold that as regards ordinary “lettetbwa™ 
that is the jointly-acquired property of the marriage between 
the mother and the step-father, where, as in the present cases 
there are no children of that marriage and no children of the 
step-father by any other marriage, the share of the step-child 
is one-fourth. ae: 

There remains for consideration the question as to what 

‘cule of partition is to be applied to property inherited by the 
step-parent during marriage with the parent, which is differen- 


tiated from ordinary “lettetfwa.” In all the reported cases 


where the rule of equal division between the step-children and 
the step-parent has been followed the property has been 


- inherited by the parent-and not by the step-parent and I have’ 


been unable to find either in the Dhammathats or in the rulings 
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any express rule for cases where the property was inherited by 


_the step-parent. 


The. rule of equal shares obviously. caull not he fairly 
applied where the step-parent himself is the original owner of 


‘the property, and the first question to be decided is whether 


the step-child as heir of. the parent takes any interest: in 
property inherited .by the step-parent, and, ifso, what is the - 
extent of that interest.. There can be no doubt I think that 
the parent acquires by reason of the status of husband or wife 
some interest in such property, and, if so, one would expect the 


_step-child as one of the-heirs of the parent to fave ashare in 


that interest. . 
“Yt has been. held that j in. cases where it is necessary to sees i 


mine the interests of husband and wife in such property on 


divorce the rule is that .two-thirds of the property belongs to. 
the. person who inherited it, and the remaining one-third to the 
other, but it has been suggested that that. rule cannot. be 
applied to cases of inheritance. It seems to me however that . 


_that very rule may itself be regarded as the basis of the rule for. 


equal partition in the case of property inherited by the parent. | 


in such.a case the step-parent would be entitled to one-third . 
in his. or her own right and to one-fourth of the remaining two- . 


. thirds as heir of the - parent, that two-thirds share being 
‘ regarded as the parents’ separate property after the deduction 


of the step-parent’s one-third share. Similarly the step-child 
as heir to the parent would be entitled to three-fourths of the 
parent’s two-thirds share, the result being that the step-parent 
and the step-child would each receive half since one-third 


_. plus one-fourth of two-thirds is half and so is three-fourths of. : 


' two-thirds. 


I think therefore that the ‘godine and one-third sil may 
safely be.applied to.cases where the property was inherited by 


. the step-parent no less . than to cases where it was inheeited by 


the parent. . 
The result of the adoption of that rule sweotitel. be that as 


"against the. step- -parent. the. step-child is. en titled to three- 


fourths of one-third, that is to one-quarter of the property - 
inherited by the step-parent during marriage with the parent, 
atid thatthe: step-parent by whom the property was inherited 


_is entitled to. two-thirds and one-fourth of one-third, that is te. . 
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three-fourths. These shares, it will be noticed, are the same as 
would have been obtained by regarding the property as ordi- 
nary “lettethbwa” and by applying the one-fourth ‘and three- 
fourths rule, so that it might simplify matters to say that the 
rule of equal division applies only when the property has been 
inherited by the parent, and that if it has been inherited by the 
step-parent it is treated as ordinary “lettefbwa” property in 
which the step-child takes one-fourth and the step-father three- 
fourths. Strictly speaking however that would not be true 
_ because although the result is the same, the shares are basedon 
a different rule of partition. . 

I have now found that the step-children are entitled as 
against the step-father to one-fourth of the jointly-acquired 
property of his marriage with their mother and to one-fourth of 
property inherited by him during that marriage, and if they are 
so entitled as against the step-father himself, it is difficult to 
see on what principles of law or justice-the fact that the step- 
father has married another wife should deprive them of that 
right. It seems to me that the wording of the passage from 
“(Pyu” cited in section 222 of the Digest indicates that the 
‘step-children can recover from their step-father’s widow the 
interest which they, as heirs of their mother, havein property 
left by their step-father and that the single passage from 
Panam cited in section 216 of the Digest is not sufficient 
authority for the contrary view. 

As for the jointly-acquired property of the marriage between 
the step-father and his later wife both those passages expressly 
lay down the rule that the step- children. have no interest in 
that property and as that rule is clear and eee it must 
be accepted. 

I hold therefore that as against the step-father" s widow 
the step-children are entitled to the share of the “Jlettethwa” 
property of the marriage between their mother and the step- 
father, to which they were entitled as against their step-father, 


and that they are not entitled to any share in the “Jlettethwa” 


. property of the marriage between their step-father and his later 
wife. 


interest in both the lands in dispute is one-fourth and that the 
srespondent’s interest i is iiiiee Soneehs: 


Accordingly in the present case I hold that Ma Nyein’s 
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On the first ground of appeal therefore I find that the lower 
Courts were mistaken in holding that the appellants had no 
interest in the property in dispute and that the respondent was 
entitled to the whole of it. 

As for the second ground of appeal I do not think that the 
appellants established either that Chet Su gave them the 
“ Kaingdaunggyi” land or that they were themselves the 
owners of the “ Letpanbin” land. [have no doubt that they 
worked both lands; or at any rate a considerable part of ‘both | 
lands, for many years but in my opinion they must be held to 
have worked them as children of Chet Su and not ‘as being 
themselves owners of them and they would acquire no title: 
adverse to Chet Su or to respondent by so working them. I 
may however note in this connection that I do not think that. 
the aspersions which’ both the Lower Courts cast on the. 


. it ° ” Pr, : 
_ genuineness of the “fyatpaing” in suit were warranted by ° 


the facts. The trial Court said that one important particular, 
namely the character of the transaction, was not entered in the 
form and this was one of the grounds ‘on which both Courts. 
held that the document was a forgery. If the learned Judges. 
had been more familiar with the way in which these documents. 
are prepared they would have known that Revenue Surveyors 


‘commontlyenter in the space in which the nature of thetransac- 


tion is intended to be inserted a refevence to the list of kinds of 
transactions given on the back of the form. Frequently they 


‘enter merely the number of the entry relating to that class 


of transactions in the list, but quite as often they enter the first 
words of that entry, and that is what was done in this case, the: 
word “ayadaw” being merely the first word of entry No. 12, 
sce Note 1 of the form. There was therefore nothing suspicious: 
in the form so far as this matter was concerned and as a matter’ 
of fact I think that it was possibly quite genuine. As however: 
the appellants did not take the trouble to offer any evidence of 
the transaction beyond the form itself I do not think that they 
can complain if their case so far as it was based on that 
transaction failed. There was another matter also which they do: 
not seem to have thought it worth while to put in evidefice. It 
appears fromthe documients filed at the trial that the dispute: 
between Ma Nyein and Chet Su about the property left in Chet: 
Su’s possessionon Ma Thaing’s death had been referred to. 
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arbitration, and if, asappears to have been the case, an award 
was made, that award probably settled the matter now in dis- 
pute. As however neither side pleaded that award or offered 
any evidence of it, it cannot now be considered. 
The third ground of appeal needs no discussion and the 
: fourth has already been dealt with in considering the second. . 
On the case as a whole I hold that the respondent was 
entitled to recover three-quarters of each of the two plots of 
land from the appellants and therefore I set aside the judgments 
and decrees of the lower Courtsand give judgment for the 
respondent for partition and possession of three-quarters of 
- the lands and not as the lower Courts did for possession of the 
whole lands. : 
As for respondeni’s claim to mesne profits, all that she 
could claim would be afair rent for her share of the lands and 
as there is onthe record nothing to show what a fair rent 


would be I donot see howl can give her a decree for mesne. 


profits. 


As the respondent has succeeded in respect of three-quarters’ 


of her -claim,-she will get’ three-quarters of her-costs through- 
out. 
Before B. H. Heald, Esg., M.A., CS. 
MAUNG NGA v. MA PYU. 


Mr..L. Pillay—for Appellants. 
Mr. S. Mukerjee—for Respondent. 


Buddhist—Law—Divorce. 

Held,—that in a suit for divorce between Burman Buddhists it ig not 
neccssary to claim partition of property. A i 

Held also,—that in such a suit it is the kind of divorce granted which 
determines the rule to be followed at partition. : 


I U.B.R., 1910-13, p. 30. U.B.R., 1902-03, B.L. Div., 6. 
II U.B.R., 1914-16, p. 32: —— 1904-06, B.L. Div., 7. - 
6L.B.R., 18. —— 1902-03, B.L. Div., 1, 

8 L.B.R, I. —— 1904-06, B.L. Div., 13-6. 


U.B.R., 1897-1901, II, $4. . As 
Appellant and respondent had been husband and wife for- 
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some eight or ten years and respondent sued for divorce on, 


the grounds that appellant was addicted to drink and to gam- 
bling and threatened and ill-used her. She alleged that there 
was no jointly acquired property and claimed divorce as by: 
mutual consent, that is on terms of her being allowed to take: 
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“BaoNe Nea back her own separate atoperty. She said that of her separate 


Mal Pyv, 


property a house and acart and two bullocks were in appel- 
lant’s possession and that she. proposed to sue him separately 
for possession of them. She admitted that there were certain, 
presumably joint, debts but she did not say whether or not she 
proposed to undertake liability for half of those debts. 
Appellant objected to the divorce and denied the illtreat- 
ment. He denied that there were any debts and said that the 
house, cart, and bullocks which respondent claimed as her 
separate property were really jointly-acquired property, that 
there was also other jointly-acquired property consisting of 
another house, two pieces of land and the produce thereof, 
besides Rs. 300 in money which was in respondent’s posses- 


sion. He said further that he had had to sell the cart for Rs. 
45 to defray:his expenses. in connection with the suit. 


The trial Court dismissed respondent’s suit on the ground 
that it was proved:that there. was jointly-acquired property. and 
that respondent could not- sue for divorce without claiming 


_ partition of that property. The learned Judge also expressed 


an opinion that the cruelty..proved or alleged was not sufficient 
under Burmese Buddhist law to justify divorce. 

Respondent appealed and the Lower Appellate Court held 
that the trial Court was not justified in dismissing the suit on 


- the ground given, and finding that cruelty sufficient to warrant 


a.divorce as by mutual consent was proved gave respondent a 
decree for divorce and remanded the case to the trial Court for 
an enquiry about the jointly-acquired property. Naturally 
the respondent who had got all she claimed, namely a divorce 
as by mutual consent, and who had_ already in her plaint said. 
that she did not allege that there was any jointly-acquired pro-" 
perty, did not take any further trouble in the matter, and the: 
Court holding, quite wrongly of course, that the burden of 


‘ proof was on her, found that it was not proved that ii was, 
‘any jointly-acquired property. 


Meanwhile however the appellant had appealed to this : 


-- Court against-the Lower Appellate Court's. decree ebanking = 


sespondent a divorce. 
His grounds of appeal are as follows — 
(1) that the. Lower Appellate Court was not comp etent 
to pass adecree for divorce until a finding had 
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been recorded on the question whether or ‘not 
there was jointly-acquired property; 

(2) that svespondent’s suit, being a suit for bare divorce 
without partition, was not maintainable; and 

(3) that there was no proof of such cruelty as would 
warrant a decree for divorce. 

I have read the records and heard the learned Advocates on 
both sides. 

The case seems to me to illustrate the inconvenience of the 
view which has been held by this Court that under Burmese 
Buddhist law no suit for divorce without partition of property 
lies. That view was last affirmed in the case of Mi Sa Bwin 
v. San Nyun (1), in which the -Privy Council’s Ruling in 
Maung Pe v. Lén Ma Gale (2) was discussed and an attempt 


Maoxe Nea. 
o 
Ma Pyo. 


was made to show that it did not affect the previous ruling of - 
this Court in Chit Nyo v. Mi Nyo Tu-(3). That attempt. was . 


not in my opinion successful. Their Lordships of the Privy 
“Council were-dealing with a case in which the husband obtained 
a decree for bare divorce against his wife and then ‘filed a 
separate suit for partition of the property. In the latter suit it 
“was decided by*the Chief Court of Lower Burma that he could 
not succeed because he could fave sued for partition at the. 
time when he sued for divorce and that because he failed at. 
that time-to obtain theleave of the Court under Order 2, Rule 2,. 
toinstitute a separate suit for partition he could not be allowed 
to institute such a suit. The Privy Council set aside this deci- 


sion on the ground that “the cause of action for the divorce. 


was the misconduct of the wife, but the cause of action for the 
partition was the divorce of the. wife founded on that miscon-- 


duct.” Their Lordships went on to say that “The partition 


may no doubt be treated as relief consequential on divorce and 
therefore dealt with in the same suit, but, the evidence ‘is 


different and the’ground of divorce must be first and separately 
proved asa distinct cause of action before any question of” 
partition can properly:arise. There isltherefore not necessarily’ 


any hardship on the defendant in -severing the two matters. 
Indeed it may and generally would be the more convenient: 


course finally to settle the question of the divorce and thie: — 


41) U.B.R., 14-16, II, p. 32 42)6L.B.R, p. 18. 
(3) U.B.R§1910-13, I, p. 30. 


Biaune Nea 


Me 
Ma Pyv. 


254 UPPER BURMA RULINGS. [vox.° 


misconduct before entering upon the enquiry as to partition 


which would be altogether unnecessary if the decree were 
refused or would be put on a different basis if the misconduct 
were disproved.” . With reference to,these remarks the learned 
Judicial Commissioner who dealt with the case of Mi Sa Bwin 
v. San Nyua said that their Lordships “made some general 
observations in regard to divorce and partition which probably . 
apply to most systems of marriage law but are not consistent 
with the particular provisions of the Burmese Buddhist mar- 
riage law.” It is with:these last words that I venture to dis- 
agree. I think that there can be no doubt that Sir George 


. ‘Shaw read into the texts from section 441 of the Kinwun 


Mingyi’s Digest,.on which he relied, more meaning than they 
-were intended to bear. The rule that after divorce the parties 
should not remarry:untilthe property had been divided was - 
obviously one of conveitience, not of law. If quarrels which 
would bring in fresh parties were to be avoided, it was clearly 
-desirable that partition should be effected before the divorced 


couple entered into fresh connubial relations, but the extract — 


from Manugye says without ambiguity that the absence of parti- 
‘tionis no legal bar to re-marriage, and in view of the. remarks - 
of the Privy Council as to the authority of Manugye made in 


--the case of Ma Hnin Bwin v. U Shwe Gén (4); there can I 


think be no further doubt on the point. Further, the ‘Manugye 
makes the proper procedure clear when it says that “the division 
-can be made according to the terms of the divorce.” So fay 
.as the cases which ordinarily come before the Courts are 
concerned it may be said that in Burmese Buddhist.law three 
kinds of divorce are recognised and all three of them are 
mentioned in the case of Mi Sa Bwin v. San Nyun. These 


three kinds of divorce differ from each other as to the grounds 


necessary to be proved and as to the effect of proof of those 


grounds on the method of partition. 


The first kind is divorce for gross misconduct of the party ; 


‘sought to be divorced. The case of Yin Maung v. Ma So (5) 
“in this Court i is a case of that kind and in-such-a-case- the 


guilty party forfeits all property including his own separate 
‘property brought to the marriage as well as his interest in the 


‘property jointly ‘acquired. ; 
@sLBR,pl. (5) U.B.R., 1897-1901, II, p. 34. 
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The second kind of divorce is what is generally called 
divorce by mutual consent or “as by mutual consent.” The 


eases of Maung Hménv. Ma Metk (6) and Maung Pye v. Ma 


Me {7}, ave cases of this kind. In such cases the parties each 


Ma AoNG Nem 


MA “pys, 


take back. what they brought to the marriage and ordinarily . 


divide the jontly-acquired property equally but there are 
certain exceptions to the rule of equal division in respect of 
particular property and under particular circumstances, see 
the cases of Kin Kin Gyi v. Maung Kan. Gyi (8) and Mi Myin 
-v. Nga Twe (9). 

The third 4cind of divorce is that j in-which divorce is granted 
-on the petition of one party without any grounds except the 
desire of the petitioner for divorce, and without any fault or 
consent on the part of the other party. The leading case of 
this ‘kind of divorce, which it may be remarked has'not been 
ecognised in Lower Burma, is the case of Ma Kin Latv. Ba 
So (0). The rule of partition in respect of this kind of 
divorce'would seem to be that the petitioner relinquished all 


claim to any share in the jointly-acquired property and has to’ 


pay all the joint debts. 

Between these three forms of divonss there are no inter. 
mediate stages or gradations. 

Thére are only the: ‘three methods of partition mentioned, 

namely +— 

(1) forfeiture of all property by the guilty party; 

(2) equal.division subject to the rules for particular. pro- 
perty and a particular relationship between the 
parties ; 

(3) forfeiture of all interest in the jointly-acquired pro- 
perty to the party divorced. 

‘This being so it is clear that when once it has bee decided 
which of the three forms of divorce is to be-granted, there can 
be no doubt as to which method of partition is to be .adopted, 
There is therefore no reason whatever why a suit for any 
particular form of divorce should not be instituted and decree 
without any reference to any property which the parties: may 


46) U.B.R., 1904-06, B.L. 1 (8) U.B.R., 1902-03, II, B.L.D., 1. 
Divorce, 1. ; . (9).U.B. R, 1904-06, il, B.L. Da 6 


(7) U.B.R.,, 1902-03, 11,B.L. D., 6, (10) U.B.R., 1904-06, II, B.L.D., 3. 
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ais ig NGA possess and why the partition of the property should not be 


a Pye. 


left to be made as Manugye says, “ according to the terms of 
the divorce.” This was doubtless what their Lordships of the 
Privy Council had in mind when they said that the enquiry. as: 
to partition “ would be put on a different basis if the misconduct: 
were disproved.” 

It seems necessary however to note in view of cases which 
have recently been before me, that it would not in my opinion 
be open to the Court to decree a divorce say of the second 
kind on a suit by a party who claimed a divorce of the first. 
kind unless that party consented to accept such a decree and. 
it would be still less open for the Court to give a decree of the 
first kind against a wife who sued for a decree of the first: 
kind where the hushand had not sued for. divorce at all. 


a 


to suggest that it is not true that the observations of the Privy 


‘Council in Nga Pe’s case are not consistent with the particular’ 


Provisions of Burmese Buddhist law and cannot be applied to: 
those provisions. On the.contrary, I think, that it would avoid 


‘delay, which in such matters is particularly inconvenient, and - 
-would also avoid: much confusion of issues, if suits for divorce 


were ordinarily framed and tried as suits for one-or other of 
the three kinds of divorce specified above or for one or more — 
of those kinds of divorce in the alternative, and if question: 
.of the exsistence or status of the property to be partitioned 
were left to be decided after the decree for divorce had been 
given. I see no reason therefore to believe that a decree for: 
divorce ought not to be passed until a finding has been 
recorded on the question whether or not there was jointly-. 
acquired ‘property, provided that.that decree be read, as. the: 
Lower Appellate Court’s decree in this case was evidently in-- 


tended to be read, as a decree for a particular kind of divorce, . 


that kind being in this case divorce of the second kind, which: - 
was clearly what the respondent intended to claim. 

This finding disposes of the first ground of appeal. 

As for the second ground I see no reason to believe that it’: 
the respondent’s suit was -as appellant alleges a suit. for bare: 
divorce. without partition such a suit would not lie. I have: 


: given reasons for this opinion in considering the first ground’ 


afid all that I need now. say is that the decision of the. Privy: 
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Council in Nga Pe’s case scems to me to suggest strongly 
that sucha suit would lie. 
The third ground deals with matters of fact and evidence 


om which the two Lower Courts are at variance. The evidence - 


is almost entirely that of persons who might be expected to be 
favourably disposed to appellant. His own sister gave evi- 
dence of his coming to her house and abusing respondent and 
attempting to assault her. Another sister or cousin living 
in the same house gave similar evidence and said that he 
sharpened a2 de and threatened to kill them for taking her 
into their house. She is the wife of a pensioned Extra Assist- 
ant Commissioner and her evidence is presumably trustworthy 
Still another relation living in the same house gave similar 
evidence. Maung Yun, an Advocate, said that on one occasion 
cespondent took refuge in his house and appellant came there 
drunk and abused her. About a month later again appellant 


came there again and used filthy abuse to respondent. This. 


witness also said that he had often seen appellant drunk. 
Appellant called no evidence and did not even go into the 
hox himself to deny the allegations made against him. 
On this evidence I think that the Lower Appellate Court 


was right in holding that the respondent was entitled to 2 


divorce as by mutual consent and in giving her a decree for 
such a divorce. Such a decree, as I have already} said, normally 
involves each party’s taking back the property which he or she 


brought to the marriage and an equal division of the jointly-- 
acquired property, but in this particular case there was no need: 


for the Lower Appellate Court to frame issues as to what 
property thére was. All that was necessary was to give 2 
decreé for divorce as by mutual consent and to leave the 
parties either to divide any property there. might be amicably 
or to sue for partition or recovery of any property to which ke 
or she might claim to be entitled as a result of the divorce. 

{ therefore confirm the decree for divor rce as by mutual 
consent, but set aside the Lower Coutr't’s order remanding the 
case for trial of further issues. 

{ note that the Lower Appellate Court’s ae granting a 


Mauncs Nea 
we. 
Ma Pyv, 


certificate under section 13 of the Court-fees Act was illegal 


in view of the fact that the order of remand did not cover the 
whole of the subject matter of the suit, and that if the Court- | 


zp 
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amas Nea’ fee has been eePundied ‘to the respondent it should now be 


ma ‘Pyv. recovered from her. - 
‘The apeeeet will pay the respondent's costs throughout. 





Civil Before B. H. Heald, Esq., M.A., IL.C.S. 
WMéscellaneous 
tage Lg MA SAT PU v. MA SIN. 
ey ; Mr. Joe. Chatterjee—for Applicant. 
ae Upper | Burma Registration Regulation—4. 


Held,—that documents completed -in the Burmese fashion. without 
being signed are ‘‘executed’ within the meaning ee section 4 t of the 
Vapor Burma Registration Regulation. - ; 

7 ULBR., 1892-96, I, 303... U.B.R., 1907-09, “41, ‘Ex, 5. 

'- In-the-suit: which I dealt ia Civil Second Appeal No. 372 of 
{919 of this “Court, the Plaintiff sued on a mortgage which she 
said- had been recorded i in a stainped document, and she os 
on the De efendant-to produce the deed. 

The Defendant denied the mortgage and naturally did not 
produce the writing recording it. 

The Plaintiff had no personal uaiiedes of the document 
but said that she got her igformation about it from her sister. 
She admitted that the document was not registered. a 

The sister, who was: called. as a witness; said that she was : 
present when the document was written, that it was written 
on an impressed sheet. stamped with Rs. °3 but that it was not 

signed by the RanHES because they said ‘ ‘Tt is all ll if 
agreed.” 

In my judgment I: einen ted that the shaberient that the: 
document was not signed was probably false and was intefided 
to account for the failure: to have the document registered, 
since the document was:.admittedly written: on a stamped 
sheet: witha view to its being used asa record of the trans: 
action, and as the transaction was admittedly. completed, 
there was no reason why the document also should not have 
been completed. I went on to say that even if the document 
was not signed it would still.be compulsorily registrable and I 
held that because it was not registered, neither the document 
itself nor secondary evidence of its contents could: be received 
as evidence of the mortgage. I held further that under 
Section. 91 of the Evidence Act no evidence of the mortgage. 
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except the document itself or secondary evidence of its contents 
could be admitted to prove the mortgage, and that because 
neither the document nor secondary evidence of its contents 
was admissible, the mortgage could not be proved. 

I-am: now asked to review that judgment on the ground that 
i ought to have held that the document was unsigned because 
it-was not customary among Burmans to sign the document- 
ary records of their transactions and that therefore the docu- 
ment was a nullity and might be regarded as non-existent. 

This argument seems to me to involve a non-sequitur. If, 
as is suggested, Burmese records -were complete without 
signature, it would not by any means follow that they were tc 
be treated as nullities or as mon-existent. It is true that 
parabaiks or palm-leaf documents were not usually signed, 
but this Court continually accepts and has always. accepted 
such documents as complete récords of the transactions 
embodied in them and as excluding oral evidence of. those 
‘transactions. Section 91 of the. Evidence Act says nothing 
ahout signing or execution. What it saysis that when the 
terms of a disposition of property have been reduced to the 
form of a document, no evidence. shall be given in proof of the 
terms of such disposition except the document itself or second- 
avy evidence of its contents in cases in which secondary. 
evidence is admissible. 
sufficient to; meet’ the argument that the document in this case 
cotild -be disregardéd, and as'a matter of fact the Plaintiff her- 


self did not claim to disregard it but on the contrary made it 


the basis of her suit and called on the Defendant to produce it. 
-. In his argument in Court the Plaintiff’s learned: Advocate 
‘has taken a different ground, and has suggested that the docu- 
ment in suit ought not to be excluded from evidence by reason 


of jts being unregistered. He says, that it cannot possibly 


“have been the intention of the Upper Burma Registration 
Regulation that the unsigned records of transactions which 


were usual among Burmans at the time when the Regulation - 


"was brought into force should be registered or that failure to 
‘have them registered should have the effect of making them 
inadmissible in evidence. . 

The Registration Regulation, which came ‘into force at the 
-end of 1897; expressly stated. that a document which was 


The provisions of that section are. 


tia Sar Po 
2 
MA Sin. 


260 UPPER BURMA RULINGS. . { vou; 


. Me ee ®0 required to. be registered should not affect any immoveable: 

Ma "St, property comprised ia it or be received as evidence of any 
. transaction - affecting that property ‘unless it had pees regis-- 

tered. ere 
Undee the: eusl Government's General Pevadaent Noti- : 
Acution No. 25, dated the -A7th February 1898, _which - ‘was 
issued ia exercise of the power conferred by Sietivies 4.of the 
Regulation, all mon-testamentary instruments executed on or’ 
after the istof J uly £898; and purporting or operating to create, 
declare, assign, limit or extinguish any right, tile, or interest 
in imfnoveable property. were required to be registered. 

The question whether: decuments which according te- 
Bermese custom were complete without signature could be- 
said. to ‘be. “executed” was considered by this Court in 
Queen-Empress vw. Mi Nan Tha (1), and in Mé Ta wa. 
Nee Sein (2), and it was decided that such documents were 

“ executed " at any rate within the meaning of the Stamp: Act 
of 1879. Ihave not been able to trace any” published ruling in: 
which the meaning of the word “executed ” in Section 4 of the- 
Regutatien + or. in Notifications ander that’ section :-has been. 
considéred, but this Court has always held that'such unsigned: 
documents were compulsorily registrable and were - inadmis- 
sible in evidence if unrcgistered and I see moa reason to- 
believe that that view is incorrect. It might. possibly have 
been open to the Courts to hold that the intention. of. the: 
Regulation and of the Local Government's Notificat in was: 
to éncourage the substitution of a more cegular“form of 
execution for the form then customary by allowing regis tration. 
and its privileges to documents regularly. executed and by- 
denying those privileges te documents not se executed, but. 
the Courts have never taken that view, and in my opinion it is: 
clear fram ‘the Regulation and the N otification themselves that 
the actual intention was that for the future all non-testament- . 
ary. documents affecting immoveable property should be 
registered ‘and if unregistered - snouls be aschornaicnand ‘in: 
evidence: reir ss 

The. document in this case was not a parabaik or ? salio 
leaf document but was “apparently a formal record: written on ; 
stamped paper. Parties cwtio’ tecogiiized the nécessity for a: 

(a) UB. R, 1892-96, 1, Pp: $63, (2) U.B.R., 1907-09, Ti, ote p. &-. 
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stamp rarely if ever adopted the Burmese form of recording 
their transactions without signatures and there was therefore 
some presumption that the present decument was in. the 
modern form and was signed. But even if it was in the old 
form and was unsigned it would still in my view be compul- 
sorily registrable and would be inadmissible in’ evidence 
because it was admittedly unregistered: - ty 

Tam of opision therefore that my former judgment was 
correct and that sufficient reason fer review has ‘not- beer 
established. , 

The application is rejected. 


Before R. C. fe Swinkoe, Boo. 
YINKE SUPAYA amp onk v. MAUNG KIN. 


Wr. A. C. Mukerjee—for Appellant. 
‘Ki. S. Mukerjee—for Respondent. 
Limitation Act, First Schedule, Article 182, Rxplanation fT; Article 8i. 
~ Held,—that .a decree against two mortgagors for payment-of. money 


and sale of property in default and against a third person as surety for the . 


mortgagee who has joined in the covenant to repay the amount is'a joint 


Ma Sat Po 
Eg 
Ma SIN, 


Civil Ap- 
peal Mo. v8 
of 1919, 
dated 26th 
iMfay 1920. 


decree and an application for execution against the mortgagors takes effect - 


against the surety by wants of Explanation I to Article 182 of the Limita- 
tion Act. 

Held atso,—thet where money is paid into ‘Court to the acedie of suit 

there has beer: payment to the creditor and in a suit by the surety: against 
‘the principal debtor time rang from the date of such payment in. under 
Article 81. of the Limitation Act, and not from the time when the creditor 
draws it out. 
LL.R..31 Bom, 5. 
1L.L.R. 23 Bom., 478. 
LLR. 4Cal., 529. 
1.L.R. 20 Mad., 23. 
LL.R. 13 Cal., 155. . 

Since this appeal was filed Yinke Supaya has diéd and 
‘the 2nd appellant Maung Maung Gale carries it. on as her legal 
. representative as well as or hig own account. x 
In Civil Suit No. 141 of 1907 of the “District | “Cotirt, 


Mandalay, C. T. P. A. Chetty obtained a dectee dated’ 3rd July 


1907 against the two ata and respondent in the following 
‘terms:— 


. (¥inke. Supaya and Maung Maung Gale) do pay to ‘plaintiff. the 


sum of Re: 1,157 (Repecst ene ‘thousand one: hanidred and 


“It is ordered and decreed that the defendants land 2. 


. Yrs * 
Soraya 


e.- 
Maune Kin. 
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fifty-seven onig’ and costs with further intaredt at one per 
cent. per mensem. Time to redeem till 3rd January 1£08. 
in default of payment on or wieades ke above period the 


idntgaged property being Holding No, | ne ia Block No. 50, 

situated at Mawyagiwa- Quarter, Mandalay, together ms alk 
the buildings thereon may be sold by auction and the: proceeds 
applied in and towards payment of decree and costs. -If there 
be any deficiency the defendants Nos. ! and 2 are ordered to. 


pay it, 
Against : ern Po Kin there is only a money decree as. 


: surety incase defendants 1 and 2, wife and husband, default.” 
in the mortgage document it was stated that the defendants. 


1 and 2 alone mortgaged the property, andthe covenant for’ 
repayment was made jointly by them and the 3rd defendant as. 
surety. The meaning - of the last clause of tae above decrée © 


. therefore clearly is that all three are in. the last event tiable for 


the amount due but the mortgaged property is to be first sold 
before the Sed defendant becomes liable. What is then feft over. 


isa money decree for: any balance against all three according te, 
. the covenant for repayment, with an otder that defendants: 


1 and 2 are to pay it and if they * ‘ default” the 3rd defendant i is’ 
liable as a ‘surety. 

As the amount was not paid within the time fixed, the: 
mortgaged property was sold in Civil Execution No. 368 of 1908° 
the application being dated 24th August 1908, and. realised. 
Rs. 437 on 4th November 1908, and the sale was confirmed on. 


: 7th December 1908 and the amount paid out on a i cheilan dated. 


12th December’ 1908. ; 
- It is not, suggested that the mortgagors had any. other pro-- 
ety from which the Chetty could have made up the deficiency. 


and itis also quite clear that, once the mortgaged property. was, 


sold and out of the way, the Chetty could hold. the surety liable 
on his money decree and leave him to recover from the: princi-" 
pal: debtors. The. Chetty then applied on 24th July. 1911, 
against the surety (Civit Execution No. 159 of 1918) by attach”. 
ment of his pay—he being a Government Clerk—and, as. there: 
were other attaching creditors, a pro-rata share-was credited, 
each month to the Chetty’s decree. . When this amounted to. 
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Rs. 1,130-9-0 Maung Kin filed Civil Suit No. 32 of 1919 against 
the principal debtors to recover Rs. 842-9-6 only as he admitted 
that as to Rs. 288 kis claim was time-barred. His suit was 
dated 20th February 1919 and he claimed that the cause of 
action (leaving aside the Rs. 288) arose as to Rs. 824-3-0 on the 
20th September 1918 and as to Rs. 18-6-0 on the 29th October 
1918 those being the dates on which the Chetty had withdrawn 
the amounts from the Court. He claimed to recover as ke 
had been compelled to pay under process. 

' The defendants pleaded that the Chetty’s decree was 
bareed as against the surety at the time when he executed it 
and that the surety should have raised this objection. Is other 
words they said that it was a voluntary payment by the surety 
and they were not liable to refund it. They also pleaded that 
the payments to the Chetty were made by monthly instalments 
and that only those made within three years of suit were 
within time. It is now said that on this basis, instead of count- 
ing from the dates of withdrawal, Rs. 661-8-0 would be 
recoverable at Rs. 18-6-0 a month but this requires correction 
as will be seen. as the amounts credited monthly were Rs. 18 for 
most of the period and varied for the remainder. The plea 
amounted to this that limitation began to run from the payment 


_into, and not the payment out of, Court. They also said the 


calculations of interest were wrong but this is not now urged. 
The only issue fixed was “is the present suit time-barred as 
regards sums patd inte Court in execution by plaintiff more 
than three years previous to this suit.” ; 
There was no issue on the plea that the Chetty’s decree was 
time-barred. and that the surety had made a voluntary payment, 
and the diary shows that the single issue was framed in the 
presence of the Advocates for both sides on a date previously 
. given for fixing issues. The Advecates were heard in argument 
ona subsequent date and orders passed on the following day. 
There is nothing to show. that the defendants’ advocate asked 
for another issue and in the judgment the Judge dismisses the 
matter with the remark “the Chetty proceeded against Maung 
Kin in’Execution Case No. 159 of 1911 on 24thduly 1911. That 
application was clearly in time under Article 182, Limitation 
Act.” -It is therefore obvious that the Advocate did not press 
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the point in the Lower Court and gave up the plea-of the 
voluntary payment of a time-barred debt,.on being convinced 


.that it was not sustainable. On the point put in. issue the 


Lower Court held that limitation ran from the date of 
withdrawal, following the rulings in i.L.R. 4 Calcutta, 529, 
and 1.L.R..20 Madras, 23, andlit decreed the amount sued for.. 

It is now objected on appeal that the Chetty’s decree was 
barred. by the 24th July 1911, and the surety’s payment was..a 
voluntary one and further that the. above Indian. cases - were 


~ wrongly decided on the point as to when limitation begins to 


_ fun. 


There is, as I ‘have pointed out, no issue on the ree 
objection and it must be presumed that the Court fixed the 
only issue that was found to arise, and there is no note by the 
Judge that any other issue was suggested. 

The Advocates could only argue on the one ‘legal issue 
fixed, and if an objection had been raised here against the 
revival. of an argument which had been abandoned at the hear- 
ing I should have allowed the objection. 

It has not however been raised. The Chetty’s application 
for execution against Yinke Supaya and Maung Maung-Gate is 
dated 24th August 1908 and that against Maung Kin the 


‘surety is 24th July 1914, ‘that is within three years but it is 


‘urged that the decree is not joint but several, and that, accord- 
‘ing to the latter pact of explanation 1 to Article 182, First 
Schedule, Limitation Act, the application made under Article 
182 (5) on 24th August 1908 has effect only against the persons 
it was made against. If so this means that it does not keep 
the decree alive as regards Maung Kin so that it cannot be | 


-used'as a fresh starting point when applying-against him; and 


to this it is replied that the decree was joint, but was not 
‘executable against Maung Kin until the Chetty had sold the 
mortgaged property at any rate, asthat was:to be exhausted 
before any liability began to attach to Maung Kin, and ‘he 


would. not be liable for anything if. the: iain Property: had 


‘realised the full amount due. 
-To show that ‘the decree in this case is hot joint F am 
‘referred’ to the. cases of aoe Vv. ‘Tisans (1) and Kusaje 


_v. Vingayati (2). 


a) LL.R. 31 rere (2) LL.R. 23:Bom., 478. 
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The first of these cases does not apply here, as the surety 
there became such only after the suit was filed and before the 
‘decree and it was held ‘that the words “passed jointly’ in 
Article 179 (corresponding to the present Article 182) do not 
vefer to a case where the surety was not a party, but became 
liable by the aid of section 253 (now section 145), Civil Proce- 
dure Code. In the present case the surety was a defendant 
in the suit- and the decree is against him too. In the second 
case asurety made himself liable for the principal sum of 
money only but not for interest and costs for which the princi- 
pal debtor was the only person fiable. The decree-holder 
applied for execution against the surety for principal and also 
interest and -costs, and, when he failed to get the latter, he 
-applied for them against the principal debtor, more than three 
years after the decree. 3 

It was held that the decree was one that distinguished 
‘portions of the subject-matter as payable or deliverable by each 
-and that the former application could not support the second 
which was therefore time-barred. In the judgment it was 
remarked “ The authorities cited on behalf of the appellant 
‘only go to show that where a decree imposes a joint liability 
upon several persons execution taken out against any one of 
‘them. is a step in aid of execution against the rest.” , 

The question is whether the present decree is one that 
distinguishes portions of the subject-matter as payable or 
’ deliverable by each judgment-debtor, and a reference to the 
decree will show that defendants I and 2 are first made liable 
for the amount due both personally and by sale of their 
property and that the 3rd defendant is then made liable: for 
‘the amount on their default. The liability of the surety is co- 
extensive with that of the principal debtors but is only deferred 
for atime. If the mortgage property had ‘been destroyed and 
nothing could be got from defendants 1 and 2 the surety would 
‘have had to pay the wholé amount. In the mortgage deed it is 
‘distinctly stated that all three are jointly liable for the principal 


and interest together with expenses as also-costs if the creditor 


has to sue.’ The suit was for the repayment of money and I 


cannot see that there is any portion of the subject-matter of that 


Suit, which is to recover Rs.1,157.due on a mortgage, which is 
payable or deliverable by one and not by the other and I must 
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‘hoid that the only effect of the decree is thatthe surety’s liability 


is postponed until after recourse has beenhad to the property of 
the principal debtors. It is true that the Chetty’s first applica- 
tion was for sale of the property, and could not have been made 
against the surety, but this is only a detail in the execution of 
the decree, which is for money for which all are iiable. 

{ hold therefore that the decree was not barred against the _ 


- surety when the Chetty applied for execution against him. 


Even if it were otherwise there is séme authority: for 


holding that if the Court issued execution even erroneously 


the payments made !are not voluntary and that the error of 
the Court cannot be taken advantage of to refuse contribution. 
(13 W.R., 298, and I.L.R.. 8 Cal., 51). 

It seems to me that Article 181 actually applies to tine 
present case and not Article 182. It has been held that the 
former Article 179 (now 182) only applies where there is a 
decree which is at once executable and not otherwise and that 
Article 178 (now 181) is the proper one where the application. 


~ cannot be made at once. (1.L.R. 24 All, page 800 and 


Ser page 542). In this case the Chetty could not apply against the 


. surety at any rate till the mortgage property was sold and that 
“was only confirmed on 7th December 1908.. He would then | 


have three years within which to apply againgt the surety. In 
any event the application was not time-barred. 

As regards the other argument that Maung Kin’s suit must 
be brought within three years of the dates of payments into. 
Court it is said that. about Rs. 660 would be payable on this. 
basis instead of Rs. 842. 

No doubt Article 81 applies and the only question is whether: 
the surety has “ paid the creditor” when his money is paid 
into Court or when the decrec-holder- draws it out. It is 
admitted that the two cases relied on by the Lower. Court are 


. authorities for the latter but it is urged that they are wrongly 
. decided. Asa matter of fact both are cases of contribution, and 
the special Article 81 did not apply. They do however lay down 


the principle that the date of drawing out from Court governs. 
limitation and not the date of realization by the Court. ; 
It is urged on behalf of the appellants that immediately - 
payment is made into Court the money passes out of the’ 
ownership of the judgment-debtor and can be attached by 
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other decree-holders, or rather that they can claim rateable 


distribution if they have satisfied the conditions of section 73, | 


Civil Procedure Code. it is also urged that the Lower Court 
should not have used the analogy of Article 182, and the cases 
under it, when Article 81 clearly lays-down a limitation of three 
years from the payment to the surety. 

Whai the Lower Court followed were the rulings of a pre- 
ponderance of the High Courts under Article 182 that an appli- 
cation to withdraw money from Court isa“ step in aid of 
execution,” and therefore creates a fresh starting poiat for the 
next application, but this it is urged does not justify holding 
that “ payment to the creditor” under Article 81 is made only 
when an application to withdraw is filed or payment out of Court 
made. The Chetty in this case it may be noted applied on 16th 
August 1918 to withdraw an accumulation of monthly instal- 
ments and received paymenton 20th September 1918. This will 
certainly keep alive the decree as against Maung Kin if neces- 


sary, but will it affect Maung Kin’s right of suit against the 


appellants ? 
I do not see what connection there is between the two, and 
‘it seems to me that the only point is whether the two cases of 
.4Cal., 529, and 20 Mad., 23, are rightly decided and should 
govern this case. . They were both of them suits for contribu- 
- -tion and Article 81 did not apply, and the case quoted by, the. 
respondent’s Advocate, namely I.L.R. 39 Mad., 288, does not 
‘help as it only says that the right to sue arises when payment 
is actually made. The question here ts what constitutes .pay- 
ment to the surety.: 
' Inthe case of Fuckorudden Mahomed Ahsan v.Mohima 
Chunder Chowdhery (8) it was held that under Article 100 of the 
Act of 1871 corresponding to the present Article 99 the cause 
of action arose. when the sale-proceeds were drawn out of 


Court by the decree-holder and in the case of Pattabhiramyya. 


’ Naidu v. Ramayya Naidu (4) the learned Judges said that they. 
were disposed to follow this decision, assuming that the .case 
came under Article 61. There was no argument on the point 
in either'of these cases, and therefore nothing to show the 
grounds on which the decisions were based. 


(8) '.L.Ri4 Cal., 529. = (4) LLL.R. 20 Mad., 23. 
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Article 81 makes limitation begin to run from the time when 
the surety pays the creditor and the principal debtor remains 
liable to be sued for three years only after this payment has 
been made.. In this case the Chetty allowed nearly four years’ 
instalments to accumulate before he withdrew the money, and 
it has been held that there is no bar of limitation for an appli- 
ation to withdraw money standing to a party’s credit in Court, 
‘so that even fifteen years after the money could be withdrawn 
(see Apurba v. Chundermony, 10 C.W.N., 354). If so,.and if 
the withdrawal starts limitation running, it is clear that a- 
principal debtor’s liability can be indefinitely extended by 
neglect of the decree-holder to take his money out of Court, 
This was surely not intended, and I think itis clear that the 
‘payment must be regarded from the point of view of the 
‘surety’s parting with his money and crediting it to the decree- 
fholder’s account. It was definitely placed to his credit m 
Court in this case just as if it had been paid in to his credit at 
this bank, and the Court could no more refuse to give it to him 
on his application than his bank could. 

In the case of Torab Aliv. Nibruttin (5) it was ‘held under 
Article 61'that the money was paid and the cause of action arose 
when the decretal amount was paid into Court, and if. that 
constitutes payment under Article 61 | do not see why it does 
not equally constitute payment under Article 81. As the 
creditor in this case had got a decree the payments were made 


* through the-Court but it seems to me that they were payments 


to the creditors all the same. The surety could certainly sue 
the principal debtor at once without waiting till the Chetty 


_.chose to withdraw the money, and this seems to conclude’ the 


matter because, if the period of limitation once begins to run; it 
tmust continue without te lake (section 9) and. will hans 


ran out in three years. 
I must therefore respectfully differ from the findings to the 


‘contrary, and hold that in this case payment to the sinh was. 
‘made when the money was credited in Court. : 


_ The suit was brought on 20th February 1919 and the Plaintiff 
‘Sued only for the amounts withdrawn, including | Rs. 18-6-0° 
received i in Court on 12th October 1918. He has specified the 
particular sums and, although he has paid stamps to cover a 


(8 E.L.R. 13 Cal., 155. 
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iarger amount than he wili now get, I do not think I can allow 
him in this suit to include further payments in, for which he 
has not sued. 

The payments in which he can recover begin on 4th March 
4916 and amount to Rs. 575-12-0. The Rs. 18-6-0 cannot be 
included as this was for balances not drawn of paynirnts made 
in 1914 and 1945. 

The decree of the Lower Court will be modified and there 
will be a decree for Rs. 575-12-0 with costs on that amount. 


Before B. H. Heald, Esq., M.A., 1C.S. 


NGA THET SHE anp onz v. KING-EMPEROR. 
; Mr. N. M. Mukerjee—for Applicant. 

Criminal Procedure—435—438._ 

‘Upper Burma Criminal Justice Regulation Schedule, section XII. 
Heild,—that section XII of the schedule to the Upper Burma Criminal 
. Justice Regulation does not limit a District Magistrate’s ordinary powers 
in revision under the Criminal Procedure Code but extends his powers 
under section 438 by allowing him to deal with the cases of second and 
third class Magistrates as he thinks fit instead of reporting them to the 
High Court for orders. 

_ Petitioners were sent. up by the Police for trial under 
section 325 of the Indian Penal Code in respect of serious 
injuries received. by one-Po Ka during a fracas-which resulted 
from gambling at Puzanetkin Village in the Myingyan District. 


The Magistrate discharged the petitioners but noted at the 


end of his judgment that many of the witnesses mentioned. by 
Po Ka in his deposition, which was recorded in hospital when: 
it was thought that he was likely to die, had not been examined.. 
The District Magistrate, having called for the case in. 
revision, said that there appeared from the proceedings and. 
the police papers to be grounds for further enquiry and: 
ordered that enquiry to be held by the Senior Magistrate. 
Petitioners ask me to set aside that order in revision and I 
have read the records and heard their learned Advocate. - 
One of the grounds argued is that a District Magistrate: 
in Upper Burma has no power to revise the orders of first 


class Magistrates. In view of the express ‘of provisions: 
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sections 435 to 438 of the Code of Criminal Procedure, this 
argument would not be worth notice, but for the fact that it is 
constantly cropping up iti cases in this Court. It is of course 
based on the provisions of section XII of the Schedule to,the 
Upper Burma Criminal Justice Regulation which says that a 
District Magistrate in revising the order of a second or third 
class Magistrate, may, subject to certain limitations, “ pass” 
such order as hesthinks fit.” That provision obviously does 
not limit the District Magistrate’s ordinary powers in revision 
under the Code but on the contrary extends his powers under 
section 438 by allowing, him to deal with the cases of second 
and third class Magistrates as he thinks fit instead of report- 
ing them to this court for orders. 

So far as the merits of the present case are concerned, it is 


‘perfectly clear from the Magistrate’ s own note that there was 


scope for further enquiry, and I see no reason to interfere with 
the District Magistrate’s discretion in the matter. 
The application is dismissed. Ge 





| Before’ B. H. Heald, Fisq., 1.0.8. 
NGA SAN DUN v. KING-EMPEROR.. 
Criminal Procedure 406, 423 (c) (d). 


Held,—that in an appeal under section 406 of the Code of Criminal 
Procedure the District Magistrate has power under section 423 (c) and (a) 
of the Code to alter or reverse the order under appeal and to make any 
consequential or incidental order that may be just and proper. 


I,L.R. 23 Cal., 8 

The police reported petitioner to the Subdivistonal Magis- 
trate, Amarapura, for action under section 107 of the Code of 
Criminal Procedure. 

On that report the Magistrate decided to take action against 
‘petitioner under section 110 instead of section 107 of the Code, 
and after taking evidence directed petitioner to enter into a 


-bond i in Rs. 200 with two sureties to be of good behaviour. for 


one year. 


Petitioner appealed to the District Magistrate who set aside © 
the order for security for good behaviour, and directed the: 


- Magistrate to make further enquiry against petitioner under 


section 107 of the Code. 
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The Magistrate, instead of taking proceedings against peti- 
tioner under section 107, noted in the diary of the record of 
the proceedings under section 110 that he had been referred 
to a ruling which debarred the District Magistrate from order- 


ing further enquiry in proceedings under. section 110 of the - 


‘Code, and gave petitioner time to apply to this Court for 
revision of the District Magistvate’s order. 
I have heard petitioner and referred to the case mentioned 


by the Magistrate, namely the case of Dayanath Talugdar v. 


K.-E. (1), and I find that what the learned Judges said in that 
case was “ ti appears to us that the District Magistrate had 
no power under the law to order further enquiry in the icrms 
in which he did.” In that-case an order for security for good 
behaviour had been made against the petitioner, and on appeal 
‘the District Magistrate set aside that order and directed that 
there should be a further enquiry, and at the same time 
required increased security from the petitioners. : 
It seems to me clear that in an appeal uader section 406 
‘the District Magistrate has power under section 423 (c) and 
(da) of the Code to alter or reverse the order under appeal and 
to make any consequential or incidental order that may be 
just and proper. 

If the District Magisteate considered that: tie, order for 
security for good behaviour was not warranted by the evidence 
cor the circumstances of the case but was of opinion that the 
-case was one tn which an order for security te keep the 
peace might be justified, I see no reason to believe that he was 


not competent to set aside the order for security for-good be- © 


haviour and at the same time to order proceedings to be taken 


under section 107. That procedure would be analogous to 


that prescribed in section 423 (b) which empowers an Appellate 
Court in an appeal from a-conviction to reverse the finding 
‘aad sentence and to order the accused to be ret: tied, and would 

“not in-my opinion be open to any objection. 
Further apart from the provisions of section 423 the District 
Magistrate had power to initiate proceedings. against petitioner 
under section 107 of the Code, and in view of the provisions of 
Section XV of the Schedule to the Upper Burma ‘Criminal 

’ (1) LL.R. 23 Calcutta, page 8. nabs 
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Justice Regulations, which says that no order shall be reversed 
or altered on appeal or revision on account of any irregularity 
of procedure unless the irregularity has occasioned a failure of 
justice, 1 should not interfere, even if 1 thought that the: 
District Magistrate’s procedure was irregular, since I fait to: 
see that that procedure has occasioned any failure of justice. 

l therefore see no reason to interfere and I dismiss the- 
application. : 





- Before R. C. J. Swinhoe, Esquire. 


MA EIN HLAING anD. THREE OTHERS v. MA: SHWE KIN.. 
Mr. D. Dutt—for Appellants. ; 
Mr. L, Pillay—for Heabongettt, 

. Buddhist Law—Inheritance. 


A Burman-Euddhist married a second wife after the death of his first 
wife, and died leaving. a child by his first wife, and his second wife, with 


‘her son by him, The surviving widow’s claim was time-barred, and she. 


also ‘relinquished it. Ina suit by the son of the second marriage for a 
share of the hnapazon property, of the first marriage brought to the second, 
which was in the possession of the child of the-first marriage. - 


‘Held;—dissenting from the ruling in Mi Chan Mya v. Mi Ngwe Yon,. 


“IL U.B.R., 1914-16, p. 74—that the child of a second marriage is, on the 


death of his father, entitled toa one-eighth share in the hnapazén property 
of the first marriage, and that this share is not recoverable through his. 
mother, but is independent of her, and can be sued for in her life-time 
being taken direct from the three-quarter share of the ehild of the first 
marriage. 

Il U.B.R., 1914-16, p. 74-—-dissented from; 10 L.B.R., p. 10—-followed; 

U Gaung's Digest, sections 212 and 229, 

» Attasankhepa Dhammiathat, section 220, Tha Gywe's “ Conflict of: 

Authority in Buddhist Law,’? Volume II, pages 86 and 96. . 

May. Gung’s “ Treatise.on Burman Buddhist Law,” gs Ill, page © 257. 
10 B.L.T., p. 41. 1 U.B.R., 1910-13, p. 178. 


. The relationships of the parties in this appeal are as. 


follows :— 
Ma Thin Hton Bo Htaik Kyi. Ma Shwe Khin: 
: ae wife). ‘s : (2nd wife). 
Ma Bin Hiaing (1st defendant). Maung Taing Aung: 
an : x (plaintiff). 


{ j : 
' Ma Newe. Hising. "Maung Htoon Pe = Maung Htoon Tin 


2nd. defendant). (3rd defendant). (4th defendant). 
: Bo Htaik. Kyi first married Ma Thin Hton and first défen-- 


dant-appellant is their daughter, the remaining defendants; 
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being, first defendant’s children. Ma Thin Hton.died and.Bo 
Htaik Kyi then married Ma Shwe Khin and plaintiff-respondent ° 
is their son. His father Bo Htaik Kyi is dead but his mother 
is still alive, and, as he is a minor, he sues through her as his 
next friend. In the plaint it is stated that she too has a share 
in the property in suit but she relinquishes it. The suit was 
for partition of certain lands said to be the knapazén pro- 
perty of Bo Htaik Gyi and Ma Thin Hton and in the défendant’s 


possession of which plaintiff claimed that he was entitled to 2 


one-fourth share. He also claimed Rs. 178-12- 0 being 2 one- 


fourth share of Rs. 715, the amount for which other lands left 


by Bo Htaik Gyi had been either mortgaged by or rédeemed 


from first defendant. 
Defendants-appeliants’ written statement is not clear, but 


there is no denial that the property is the hnapastn of Bo. 
Htaik Gyi and his first wife. 


They said the lands in plans (oo) anid (2) were received on 


mortgage for Rs. 215 and that other lands were mortgaged by 


plaintiff. They also said that the estate ought to be divided: 
into eighths, and that a suit for partition should not be: 


brought but no reason for this is given. The issues were i— 
(1) ‘Were the lands as per plans (09) and. (0) bobabaing 


‘lands of Nga Htaik Kyi or were they mortgaged by others?’ 


(2) Were the sums Rs. 100 and Rs. 115 mentioned in 
paragraph 4 of. the plaint paid as additional, advance on ind 


lands as per plans (oo) and (0)? 


(3) Should plaintiff sue for the Rs. 200: and: Re, 300 


mentioned in paragraph 4 of the plaint? 


(4) Should,the estate be divided-into four.or eight shares? | 


(5). Should the lands as per plaub: (e9) and. & be 


partitioned ? . 

There was examination of the parties before issues. were 
tixed and only Ma Ein Hlaing was examined as a witness on 
behalf of the plaintiff. She gave particulars of the lands in 
her possession and those mortgaged by. and redeemed from 


her and ‘said that plaintiff once asked for-his. inheritance but 


she did. not’ give it because he was young. 


The Judge decided that the suit for partition of Rs. 200 sot 
300 mortgage money received by Ma Ein Hlaing must be’ 
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dismissed-on the authority.of Nga Ya Bawv. Nga Bya@ (1) 


- and that, as to the remaining money and the lands, after 


deducting further sums paid, the plaintiff will get one-fourth 


cof Rs. 78 and.of the lands,on the authority of the Menukye 


Dkammathat. The ceference given however is not traceable. 
_An appeal was made by the present appellants, and the 


- District Court held that plaintiff could sue in the life-time of 


his. mother as his claim was through his deceased father, not: 
through ‘his mother, and. that it was not time-barred as he is. 
stilla minor.. The appeal was dismissed, as it was said that 
there was..no.objection raised to the share being one-fourth 
and. not one-eighth. Unfortunately the District Judge did not 
quote any rulings or Dhammathats and disposed of the case 
very summarily. 5 

{tis not unnaturally objected now that the Lower Appellate: 
Court’s judgment was not according to law and it is also stated’ 


. that the decision that plaintiff can claim in his mother’s life-: 


time is wrong. The -grounds of appeal to the District -Court 


-were that the claim of Ma Shwe Khin was time-barred so she: 
was claiming through her son, but that no partition could be 


allowed between the children while the step-mother is alive. 


As the mother’s claim is time-barred her child’s claim is also- 


. time-barred... The Lower Court erred in granting a one-fourth. 


share, and not considering that it was time-barred and was 
against, the Dhammathats and that the plaintiff had instituted: 
a suit for another person.. : 

The obvious meaning of these grounds is that the son has. 
no share apart from his mother but can only claim through. 
her, so that his suit is not maintainable because she has. 
lost her right to sue owing to limitation, also that he cannot 


' sue while his mother is alive and that the granting of a one- 


fourth share is against the Dhammathats. I do not agree 
therefore that the grounds of appeal do not include an objec-. 
tion to the granting of a one-fourth share, as the District 
dudge has said, and the written statement in the case pointed 
out that the division ought to be into eighths. Asa matter of 


- fact it did not clearly raise the objection that no partition was: 


allowable in Ma Shwe Khin’s life-time, neither did Ma Bia 


(1) LU,B.R,, 1910-18, p. 178. 
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Hlaing in her evidence, but the point was taken on first appeal. 


The position is therefore clear, both plaintiff and first defen: . 


‘dant are children of Bo Htaik Gyi by different wives, and the 
property in dispute belongs to the earlier marriage. The 
-guestion therefore resolves itself into this—must plaintiff's 
claim be through his mother or has he got a distinct and 


separate claim from his mother’s claim? If the latter, it is 


clear that it has nothing to do with whether his mother is alive 
-or not—he claims direct, on his father’s death, from his half- 

- sister and her children in possession of the property. The 
‘surviving widow does not make a claim, so the case is only for 
the share, if any, of the plaintiff, and not for any time-barred 
-share of the widow. 

There is a direct confiict of authority in Upper and Lower 
Burma onthe pointin issue. In the case of Mi Chan Mya v. 
Mi Ngwe (2) it was held that the children of a first marriage 
were, on the death of their father who had married again after 


the death of their mother, entitled to three-fourths of the lettet- . 


pwa of the first marriage taken to the second marriage and the 
‘surviving widow entitled to one-fourth, the children of the 
‘second marriage getting nothing till their mother died, when 
‘they gother share. In that case the property was in the posses- 
sion of the surviving widow, who had (as in the present case) a 
‘mninor son, and a suit was therefore instituted bythe child of the 
first marriage. The claim however was as-a keittima adopted 
child of that marriage and the greater part of Mr. McColi’s 
judgment is taken up with a discussion as to the proof of this 
adoption and whether it was keittima or apaddittha, and 
whetherthe adoptive tie had been subsequently severed or not. 
‘The latter portion of the judgment, however, deals with the 
‘last ground of appeal which was that the giving to the child of 
-tthe first marriage of three-fourths of the property taken to the 


-second marriage was contrary to Buddhist law “as there is a’ 


.son of the second marriage.” The learned Judge after observ- 

ing the contradictory nature of the.texts collected in section 

' 229 of U Gaung’s Digest, Volume I,and also referring to section 

‘220 of the Attasankhepa Dhammathat said that he was unable 

‘to suppose that the Dhammathats which gave three-fourths 
(2) IL U.B.R., 1914-16, p. 74. 
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‘to the children of the first marriage and one-fourth to the 
* surviving widow. had overlooked the fact that there might be 
Ma Sawa’ 


children of the second marriage ; as; in thé case of the Manuyin - 


and the Dayajja such children are definitely mentioned, 


without disturbing the three-fourths and one-fourth division. , 
As regards section 220 of the Attasankhepa Dhammathat noted 
above, which distinctly lays down that, when there are children 
of thesecond marriage, the division must be into eighths, of 
which such children get. one-eighth taken fromthe share of 


' the children of the first marriage, not from that of the -widow, 


the jearned Judge remarks “The Attasankheba Dhammathat 
was compiled by the late Kinwun: Mingyi, U Gaung, the com- 


| piler of the Digest. He was learned in Buddhist Law and had 


experience of its application, and his opinion is-entitled to very 
great weight. Unfortunately. this particular work of his is 
dogmatic. No authorities are cited; throughout the. work» 
there is. evidence of attempt to reconcile contradictory texts of 
the older: Dhammathats without any hint of the method, of 


’ peconciliation and the tendency és to elaborate intricate rules 


of division of property which are never followed in practice, 
2.g. the rule given in section 161.” -— a 
The conclusion come to therefore wasthat “ the children of 
the second marriage get nothing because their mother is still 
living, but on her death they got her share.” As regards the 
lettetbwa of the second marriage it was agreed that the texts 
are almost unanimous, and that the children of the first 
‘marriage are entitled to one-cighth which was suiiabiaat 


given. 
‘The same point arose for decision in the recent case in 


Lower Burma Ma Lay v. Tun Shwe (3) and was decided: by 


Sir Daniel Twomey, Chief Judge, in the opposite way to Ma 
Chan Mya’ scase. Unfortunately the latter case cannot have’ 


‘ been brought to the notice of ue Court as the judgment con- 


tains the following remarks: “It appears that neither the 
Chief Court nor the Judicial Commissioners have yet definitely 
decided the:question whether, in a case like the present, the 


offspring of the second marriage are entitled to a share i in the 


joint property acquired during the father’ s first marriage. de 
* (3) PLES pe 10. 
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The consequence is that no reference is made to Ma Chan 
Mya’s case and it can only be supposed by reference to the 
arguments used by the learned Chief Judge that, if he had 
noticed it, he would have -disagreed with the conclusion 
arrived at, as infact the case of Ma Chit Lu Ma (4) was 
-dissented from. 

The facts in Ma Lay’s case are curiously similar to those 
in the present appeal, even to the fact that the surviving 
widow’s own ‘share was time-barred and that a next friend 
‘sued on behalf of the minor son, Tun Shwe, to get a share from 
Ma Lay, the daughter of the first marriage, of the property 
brought to the second marriage. The addition of Ma Lay’s 
step-brother and the widow herself as defendants makes no 
difference to the question of Tun Shwe’s right to claim during 
his mother’s life-time, nor to the share which he should. get. 
‘The decision in the case was that, as there is a child of the 
second marriage, the division is into eighths, of which the 


‘surviving widow gets two shares and the children of the first — 


. rnd second marriages get five shares and one share respec- 
tively ; in other words “the widow should in any ‘case get her 
one-fourth share, and the one-eighth share of her children 


' should come out of the three-fourths share which the children - 


of the former marriage would have received if the widow were 
childless.” ‘That is a one-eighth share is taken from the share 
of the children of the first marriage and given to those of the 
‘second, so that the Jatter’s claim is quite independent of the 
. -widow’s and would have to be given in her life-time and 


‘whether her claim is time-barred or not. In coming to this’ 
-decision the Chief Judge dissented from the ruling in Mi Chit . 


Lu Mav. Mi Win Ma U (5) and pointed out that the Dayajja has 


‘two. contradictory texts, one giving the step-mother only a 
‘share, and the other giving a separate share. also to her. 


children (which is apparently not noticed in the Upper Burma 
Ruling), and that the Manuyin, which is the solitary Dhamma- 
that that declares uncompromisingly against any share being. 
given to the children of the second miarriage, goes on to say. 
“nor shall-any of the property acquired during the second 


‘Marriage be given.to the children of the first marriage.” Not. 


only has this latter rule-not been followed by the Courts, but 
(4) 10 BL.T.,41. -  — (5)-10 BLT. 41. 


Ma Em 
HILAIRG 
®, 

Ma SHWE 
KIN. 


‘Ma Em 

HLAING 
Po 

' Ma SHwe 

KIn, 


278 UPPER BURMA RULINGS. | [ vou. 


it is contradicted by the same Dhammathat which lays down 
“on the death of the mother, the father marries again and 
dies, leaving issue by the second marriage. The estate shail be 
divided, and the second wife shall get five shares, her children 
by the marriage two shares, and her step-children one share.” 
This can only.refer to property acquired during the second 
marriage of which it is immediately afterwards declared that 
the step-children shall get none. Thus the value of the two 
Dhammathdis on which the ruling;in Mi Chan Mya’s case was 
based must be considerably discounted. . 

' On the other hand the Attasankhepa Dihammathat is sup- 
ported by the Kungya, Yazathat, Vinicechaya and Pakasant in 
giving a separate and distinct share to the children of the 
second marriage. “ 

It will be seen that in Ma Chan Mya’s case the learned 
Judge held that the presence of children of the second marriage 


“makes no difference to the division, as they got nothing, and, 


if this is so, it is hard to understand why the texts that are 
collected under section 212 of the Digest should be so careful 


_to state that the second marriage has been without issue. | 


‘They nearly all begin with such a phrase as “ After the death 

of the mother the father marries again but dies without issue ” 
or “A widower or a widow marries again but dies without 
issue by the second marriage.” The division is into fourths. 
But many. of these same Dhammathats give the mode of 
partition in section 229 of the Digest that is when there zs issue 
of the second marriage, and then they divide-the estate into 
eighths of which the children of the second marriage get one 
share of the property brought to that marriage. If such 
children have no share and merely inherit their mother’s share 
when she dies, it would only be necessary to give the partition 
-as between a step-mother and step-children and to add that the 
division is the same as regards property brought to the second 
‘marriage even when the step-mother has children of her own. 
Instead of this the Digest sets apart Chapter Xin order to 
collect the texts dealing with “ Partition among children of a 
‘former. marriage, their step-parents, and children of ‘the 
‘second marriage” and most of the texts in section 229 of that 
‘Chapter deal with property of the first marriage brought to. 
athe second. Of course the author of the Digest is also. the 
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author of the Attasankhepa, and the arrangement of the 
Digest is his own, but it is shown that the fact of there being a 
child by the second marriage is very widely recognised as 
making a distinct difference in the partition. 

The learned author of the “Conflict of authority in Buddhist 
Law” deals with the matter in Volume II at page 86 ef seq. 
He considers the reconciliation of the conflicting texts made 
by section 220 of the Atiasankhepbha Dhammathat to be 
successful, and the distinct method of partition where there 
-are children of the second marriage to be intelligible. He does 
not agree with the finding in Mi Chan Mya’s case and says; 
“it is hardly conceivable that the children of the second 
marriage who are given a share in the property acquired 
during that marriage (auk oksa) in addition to their mother’s. 
share and in her life-time are not-entitled to share with their 
half-brothers in the property acquired during their father’s. 


first marriage {which is atet oksa) because their mother is’ 


alive.” 
The strange thing is that there is no dispute about the 


children of the first marriage -getting one-eighth share of the ~ 


lelicl pwe of the second marriage, and in Mi Chan Mya’s case it 
is admitted that the texts are almost unanimous in favour of: 
this. As thisis so, it seems to me that the children of the 
second marriage have just as strong a claim to a similar share 
in the property acquired during the first marriage, and no. 
. reason is shown in the Dhammathats why the children of each. 


. marriage should not mutually have a one-eighth share in the . 


property of the other marriage. In the Conflict, Volume II,. 
. page 96, this is accepted without anydemur by the learned 
- author. The reason for the division into eight parts as laid down: 
in the Menukye, Chapter X, section 10, when children by more 
than one marriage have to be provided for is explained by Mr.. 
May Oung in his Treatise on Burman Buddhist Law, Part IIL, 
page. 257, when dealing with property acquired during the 
second marriage, as follows: 

“When the case of a son by the second marriage had to- 
be provided for he was given one-fourth out of the pubbaka’s: 
ordinary one-sixth, and one-fourth of his parent’s ordinary 
five-sixths, making two out of eight shares for: him and 
arriving at the proportion of 1,5 and 2 (section 10).”. Why 
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should not the same reasoning hold good as regards: the: 
children when the property is acquired during the first marriage: 
arid provision is being made for a child by the second 
marriage ? 

- [t istrue that Mr. May Oung’s division® is based on his. 
argument that:the proper share of astep-child as against his. 
step-parent.only should be one-sixth and not one-eighth, and. 
also that this is not the basis of the division adopted in the 


. case of a Ma Lay v. Tun Shwe, but the result is the same, 


namely that a son by one marriage gets one-eighthiof the- 
property acquired during the other marriage as a’ distinct:share 
In both cases provision is made for the fact that:there is a. 
son by the second marriage; inthe first case by taking one- 
fourth fromthe pubbaka and one-fourth from the parent, if 


Mr. May Oung is right, and in the other case by leaving” alone 


the parent’s share (which is only one quarter) and taking any 
eighth from the three- aGHeietice share of the child of the first - 


marriage. 
_Mr. May Oung does not comment on the ruling in Mi Chan 


- Mya’s case as to.a son having to wait till his mother is dead, 


but he notices the case, and he appeared as Advocate for the 
appellants in the Lower Burma case of Ma Lay v. Tun Shwe: 
where, asthe judgment shows, he urged that the children of 
the second marriage would not get any share, and any how 


' would have to wait till their mother died. Yet, oddly enough,. 


he was able only to produce as his authority the case of Ma- 


Chit Lu. Mav. Mi Win Ma (10 B.L.T., 41) and did not cite the: 
Upper Burma Ruling, which directly supported him. In his:- 


treatise too the Lower Burma Ruling is not alluded td, as. 
probably it was not then printed. 

‘With great deference td the opinion of my learned prede- 
cessor it seems to me therefore that the ruling in Mi Chan- 


. Mya’s case is based on too slender authority and that, as: ~ 


against it, there is a considerable body of the Dhammathats- 
including the Attasankhepa which insist that a different divi-- 
sion, must be made when there is issue of the second marriage: 
‘and this seems to me. in accordance with reason: I must: 


therefore: agree, with, the law as laid down in Ma Lay's. case: 


and hold that the plaintiff-respondent, Maung Taing Aung, is 


entitled toa one-eighth share in the hnaparin property of the: 
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first marriage, now in defendant-appellant’s possession, and 
that this share is not recoverable through his mother, but can 
be sucd for during her life-time. 

The result is that plaintiff's share is one-eighth and not one- 
fourth as allowed, as the objection was taken in the District 
Court and again here. There has been no appeal as to the 
findings of the fact of the first Court. Therefore the lands 
as per plans (oo) and (9) are divisable as being bobabaing 
property and not received on mortgage, and plaintiff-respon- 
dent’s share is one-eighth also the sums of Rs. 200 and Rs. 300 
must be excluded and a one-eighth share will be given of 
Rs. 80 being Rs. 215 (not Rs. 213 as stated in the judgment of 
the first Court) Jess Rs. 135,'sums stated to have been further 
advanced. 

The appeal has been partially successful but not on the 
main ground that the suit was not maintainable in the mother’s 
life-time, and I consider it will be fair for each party to pay its 
own costs in this Court. In the Lower Courts the costs will 
stand as they are,.as defendant-appellants appeared to agree 


that an one-eighth share was payable but refused to give it as _ 


the mother was alive. Had the share been offered it might 
have heen accepted and the litigation rendered unnecessary. 


G.B.C.P.0.—No, 27, J.C.U.B., 5-10-1921—780, 
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Circular Memorandum No. i of 1917. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA , 


ALL JUDGES AND MAGISTRATES 
IN UPPER BURMA, 


Dated Mandalay, the 21st March 1917. 


‘A perusal of the appended extract from the Statesman of the Ist 

December 1916, and of Mr. Brewester’s note on it dated the 4th 
December 1916, is invited. Mr. Brewester is the expert adviser 
to the Director, Criminal Intelligence, on matters connected with 
forgery, photography, hand-writing, etc. 

There can be no doubt but that finger print. impressions can be 
copied by the transfer process described. A finger i impression expert 
_can, as before, testify to the identity, of two or more finger impres- 
_ sions, but he will have to be cautious in testifying that any particular 

impression was transferred directly from |the finger to the paper: 

under examination. 


By order, 
Ep. MILLAR, 
Registrars. 


Circular Memorandum No. 2 of 1917. 


FRomM 
. THE REGISTRAR, 
- COURT OF THE JUDICIAL COMMISSIONER, 
ae UPPER BURMA, 


To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 21st M avek 1917. 


The following is published for the information and guidance of 
_all Magistrates in Upper Burma:— - 
£xtract fromthe remarks made by the Sessions Judge, Toungoo 
Division, in Criminal Revision No. 223 of 1916 of his Court’ 
on the 9th August 1916, ona review of the proceedings in 
Criminal Reguiar No. 86 of 1916, of the Township Magistrate, 


Yedashe, Toungoo District. 
* “she E * * 


“T notice in this case, as in most I have seen, the express provi- 
sions of section 103(2), Criminal Procedure Code, are.ignored by 
the Excise officers. I am afraid that the Police usually make the 
same mistake. The Code says that a search list shall be prepared, 
but that no person attending the search shall be required to attend the : 
_ court as a witness unless specially summoned by it. Yet the Police 

‘and Excise Department go on sending up as witnesses the lugyis who 
attend searches. Magistrates are also much to blame for this state 
of things. They should require the search list to be produced, have 
' it shown to accused and then number it as a documentary exhibit. 
The list shows where articles have been found. If it is properly 
prepared probably in a large number of instances nothing more than 
the list with the sworm evidence of the officer making the search 
will be required. Instead of which, from a number of judgments I 
have perused I gather that there is an impression amongst some 
Magistrates that lugyis must be examined. I suggest to the District 
Magistrate the advisability of issuing departmental orders on the 


. Subject.” 
* * * * * 


By order, 
Ep. MILLAR, 
Registrar. 


ee pe 
Extract from the “ Statesman,’ dated Calcutta, the 1st 
December 1916. 


Are we tohave no illusions left ? Who among us, as our reverend 
mentors would say, has ever doubted that with the advent of the 
finger print impression the problem of identification had been finally 
and satisfactorily solved? If any such there has been he was quite 
right! The problem has not been solved. The.wily criminal has 
once more sprinkled salt upon the tail of the law, and thumb impres- 
sions can be forged as easily as signatures ! 


It is sadly appropriate that, just as the thumb impression took 
its rise in India, having been discovered and applied by Sir Edward 
“Henry when Inspector-General of Police in Bengal, so the forged 
thumb impression industry should also owe its origin to India—or - 
‘rather Afghanistan. Forwe areinformed on good authority that 
. the wily Kabuli has been in the habit of forging thumb prints for 
years. Inan unguarded moment, however, one of the fraternity 
seems to have revealed the secret to Babu: Panchkouri Chatterjee of 
Howrah, and that gentleman has now demonstrated before the local 
-Bar Library and a Finger Print Expert from the Government 
Bureau in Calcutta, that thumb impressions can be forged in five 

- minutes with an exactitude which deceives even the elect. 

Our informant is Babu Nilananda Chatterjee, M.A., B.L., Assist- 
ant Secretary of the Pleaders’ Association of Howrah, and we 
subjoin his letter dealing with the matter. 

‘Babu Panchkouri Chatterjee of Howrah has done a public service 

by openly demonstrating before the Bar Library and before a Finger 
‘Print Expert from the Government Bureau at Calcutta how by a 
simple process finger impressions can be easily transferred from 2 
given original. Indeed Babu Panchkouri prepared such an identical 
copy of the Finger Print Expert’s finger impressions in his own 
“presence within five minutes’ time that he had to admit, while 
examined before the Howrah Small Cause Court, that the original 
and the copy were identical. The process is well known to Kabulis 
-who were in the habit of copying finger impressions and forging 
:documents, and Babu Panchkouri says he owes his knowledge te 


‘the Kabulis. 
Apparently we shall once more be driven to a RierOslyD het in self. 


defence. 


Director,— 

As regards the cutting from the Statesman above, I happened to 
be in Calcutta when this appeared in the local editions and immedi- 
ately saw iBabu Nilananda Chatterjee of the Howrah Bar. This 
gentleman gave me all possible assistance. Endeavours were made 
to interview Babu Panchkouri Chatterjee, the man who demon- 
strated the possibility of transferring finger prints from one paper to 
another but he was not at home, being away at Hooghly in connec- 
tion with some business. I hope to see him when I next visit 
Calcutta, possibly during this month. ; 


¢ 3 } 


I find by experiment that it is possible to transfer a finger impres— 
gion from one paper to another in such a manner as to deceive even 
a finger print expert. The process employed is a very simple one,. 
costing little or nothing for materials, and only needing a short time 
in which to do the work especially if the impression to be used asa 
matrix is fresh. First a thin strong paper is smeared with.a glutin-. 
ous substance, such as Gum Arabic. This paper is then placed on 
the finger impression to be reproduced, pressure being applied to: 
_ force the gum to take up as much as possible of the ink of the 

. original impression. So far as my experiments have.gone it seems. 
to require agood deal of practice to obtain just the right consistency 
, of the gammy substance, because if used too wet or too dry a satig-- 
_ factory impression is not obtained or the gum adheres to the two- 
papers to such an extent that it becomes exceedingly difficult to 
separate one paper from the other. Having, however, obtairied’ a. 
satisfactory negative, this is placed on.a fresh paper in the position 
it is desired it should occupy, some slight pressure being applied. 
_ The next stepis to remove the negative and all traces of gum. This. 
is done by applying wafer to the paper of the négative and rubbing 
gently with the finger. untilthe paper is rubbedaway. The negative 
now becomes a positive when it.adheres to the fresh paper, and it: 
. is entirely cleaned by the.continued, but gentle, application of -cold 
water. ‘The final result isa perfectly clear and exact duplicate of 
the original, though of course the ink of the transfer is not anything 
like so. dense as the original. .. . es: ; 
It-is obvious. that the ordinary methods of classification and 
identification will not avail to detect a “transfer” from a genuine 
impression taken direct. from .the finger, for the reason that the 
“ pattern ”’ will in each case be identical. My enquiries and experi- 
ments are not yet complete, but so far as I can see at present it would 
be advisable in future to treat with caution any single finger print. 
affixed to a document, the authenticity of which cannot be established 
-béyond doubt by independent witnesses, and especially so when the 
.. ink of such an impression. is of a grey or greyish colour, Ina 
genuine impression the vidges are clear and.“ sharp,” but ina 
. “transfer” this is not so, the lines appearing to be “fuzzy ” and not 
go “sharp.” asin an original impression. - It is difficult to explain 
the condition. of each line ina “transfer,” but one who: has. had 
experience of the difference, say, between a hand engraved line and © 
. thé same line reproduced by means of photozincography would, I 
think, be able to appreciate it....In some cases too, depending on the 
nature of the paper usedto take the final “transfer,” the fibres of the. 
paper may be disturbed. Traces of gum may also be discernible. A. 
"low power microscope or ashort focus Coddington ‘lens is, 1 think,. 
~ necessary in such.cases.and. the suspected impression should be 
examined by good oblique light. a err ae 
“I will submit a further note after my next visit to Calcutta. 


F, Brewéster. 


The 4th December 1916. 


Circular Memorandum No. 3 of 1917 


From 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL JUDGES IN UPPER BURMA. 


Dated Mandalay, the Zist March 1917. 


Attention is invited to the remarks appended below of their 
Lordships of the Privy Council in connection with Order XIII, 
rule 4, of the Code of Civil Procedure, 1908. 

There was no Judicial Commissioner at the time their Lordships 
issued their instructions. 

By order, 
Ep. MILLAR, | 
Registrar. 


Remarks made by their Lordships of the Privy Council inthe abpeat 
of Sadik Hussain Khan v. Hashim Ali Khan (LL.R. 38 Al., 
627) at page 663. 

“Finally, their Lordships feel bound to criticise adversly a 
practice followed in these two cases, which is as illegal as it is slovenly 
and embarrassing. By the 141st section of “ The Civil Procedure, 
| Code, 1877,” repeated in “The Civil Procedure Code, 1882,” and 

practically ‘re-enacted i in Order XIII, rule 4, of the Rules and ‘orders 
passed under the Code of Civil Procedure of 1908, it is provided 
that a presiding Judge shall endorse with his own hand a statement 

_ that it (4.¢., a document proved or admitted in evidence) was proved 

against or admitted by the person against whom it was used. That 
course was in many instances not followed at the hearing of these 
two cases, with the result that embarrassing and preplexing contro- 
versies arose on the hearing of these appeals as to whether or not 
certain documents, prints of which were bound up in the record, had | 
been given in evidence. There is no possible excuse for the neglect 
in this manner, of the duty imposed by the Statutes, since so long 
ago as the 8rd March 1884, a- circular was addressed by-the then 

. Registrar of the Privy Council to the Registrar of the High Court 

. of Calcutta calling attention to the requirements of the then existing 

Jaw and the necessity of observing them. A copy of this circular 

‘was sent not only to the High Courts of Madras, Bombay and Alia-- 
habad, but, in addition, to the Judicial Commissioner of Oudh, and 
other J udicial Commissioners. Their Lordships, with a view of 
insisting on the. observance of the wholesome provisions of these 

Statutes, will, in order to prevent injustice, be obliged in future on 

the hearing of Indian appeals to refuse to read or permit to be used 

Ariy document not endorsed in the manner required.’ de 


Circular Memorandum No. 4 of 1917. 


From 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 
To 


ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 27th March 1917. 


The attention of all Magistrates is invited to the need nee paying ; 
the most careful heed to the way in which charges are joined. 
together, and tothe conditions under which persons can be tried 

‘together in one trial. Mistakes are so frequently made about this. 
important subject,-and so much timeis wasted through such mistakes, . 
that the: following instructions are issued. It must be remembered 
that misjoinder is fatal to the validity of the trial, and the Appellate. 
a oe has no option, butto-set aside the conviction and order a 
retria 

The sections of the Criminal Procedure Code applicable are 
233--239. The subject is also dealt with in paragraphs 228—234, 
Courts Manual. 

(1) Section 233 provides that for each distinct offence there must 
be a separate charge. 

It is quite-common'to find a charge drawn up as follows: “ That 
you on the 6th June voluntarily. caused hurt to Po Ka and Ma Me.’” 
As each of these acts of causing hurt constituted a distinct offence, 
‘the charge’is bad, even “although the two offences occurred in the 
course of the same transaction. 

Separate offences must not be lumped together + in a-single charge. 
Another common.example of a similar: error is where an accused 
person extorts money from a body of villagers and is tried for one 
offence in'a single charge for these separate acts of extortion. For 
each act a separate charge should be framed and the trial should be 
‘confined to three such acts out of the total collection. 

' (2) A-person can only be tried at one trial for more offences 
than one, when— 

(a) the-offences are of the same kind; .. 
(6) and are committed within a period of twelve monthis; H 
(c) and are punishable under the same section of the‘law’ 
applicable. 
Only three such offences can be tried together. 

(3) Section 235. The important point in this section is the 

‘expression ‘ * same transaction.” The illustrations to the section. 


( 2 ) 


help towards understanding its meaning. In Nga Ta Puy. Xing- 
Emperor, L.B.R., LI, 21, it was held that an interval of time did not 
necessarily make two events parts of a different transaction and that 
theft and the disposal of stolen property could sometimes be properly 
considered the same transaction. On the other hand, it has been 
held that if A steals property and then is met on the road by some 
policemen and.resists arrest, the theft and resistance to arrest form 
two separate transactions. The test has been said to be whether 
the events are so related to one-another in point of purpose or (b) as 
to cause and effect, or (c) as principal and subsidiary acts as to 
constitute one continuous action. In the two instances given above, 
theft and the disposal of stolen property are related as principal and 
sudsidiary acts, but theft and resisting the police are not, as at the 
time of the theft, it was notin the contemplation of the thief te 
resist the police. 

(4) Section 239 deals with the subject of the joint trials of 
persons. Persons can only be jointly tried when— 


(a) they are accused of the same offence, or 

(b) of different offences committed in the same transaction, or — 

(c) where A is accused of committing the offence and B of 
abetting it or attempting to commit it. _ 

Where two parties are accused of rioting, they must be tried 
separately. A thief and receiver of stolen property may sometimes 
be tried together, But where a person throws clods on the railway 
line and another person rescues him from police custody, these two: 
persons must be tried separately. A very common mistake is to try 
' persons found fishing ina leased fishery together, when cach of 
them is fishing on his own account. Each of these persons is com- 
mitting a separate offence and not the same offence and must be 
tried separately. In Po Mya v. King-Emperor (Volume 7, 272) the 
Chief Court has ‘held that to enable more persons than one to be 
charged and tried together in one trial the offences must all form 
part of the same transaction. Thus although A and B jointly com- 
mit two thefts on the same day, unless these thefts form parts of the 
same transaction, separate trials for each theft must be held. A and 
B can be tried together for the first theft, and then they must be 
tried together in a separate trial for the second theft. 

It would be weli for junior Magistrates to bring to the attention 
of Inspecting ‘officers anytdifficulties they feel about the subject and 
for inspecting officers to see that Magistrates understand these 
instructions. 


By ordes, 
Ep, MILLAR, 
Registrar. 


Circular Memorandum No. 5 of 1917. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To : 
ALL JUDGES IN UPPER BURMA. 


Dated Mandalay, the 30th March 191 LP 


‘The attention of the Judicial Commissioner has been ae to 
the fact .that a diversity of practice \exists with regard to the 
classification of suits relating to.declaratory decrees in column 9 


of Civil Registery.No. 1. He directs that such suits oe be plas 
_ in that column as Class 4. 


By order, 
Ep. MILLAR, . 
Registrar. 


Circular Memorandum No.6 of 1917. 


FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


T UPPER BURMA, 
Ke) 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 18th May 1917. 


- ° It has been brought to the notice of the Judicial-Commissioner, 
Upper Burma, that in a number of cases Magistrates passed 
sentences on accused persons without waiting for the report of the 
Finger Print Bureau on the Prints sent for search. In some cases 
very light sentences were passed and shortly after judgment it was 
ascertained that the criminal was an old offender. 
The Judicial Commissioner desires to impress on all Magistrates 
‘the advisability to delay passing sentences on accused persons whose 
finger prints have been sent for search until a reasonable time has . 
been allowed for the reply to be received. 


By order, 
Ep. MILLAR, 
Registrar. 


_ To 


Circular Memorandum No. 7 of 1917. 


. From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, ; 


ALL JUDGES OF CIVIL COURTS 
IN UPPER BURMA, 


Dated Mandalay, the 6th June 1917. 


The attention of all Judges is directed to the provisions of 
O. XXI, r. 40, of the Code of Civil Procedure. The procedure’ laid 
down in clause (1) would, if followed out, save District Courts 
much time at present spent in considering Insolvency petitions. 
: Judges should explain to debtors who. appear before them after 
notice has been issued to show cause against being committed to 

the civil jail, or who are brought before them under arrest, that if 
they aré too poor to pay the debt, the Court has power, subject to 
clause 2, to make an order disallowing the application for their 
arrest or directing their release from arrest. If poverty is pleaded, 
the Court should hold an enquiry under clause 2, after.taking 
nite under clause 3, and pass orders, if the Court thinks fit, under 
clause 1. 


By order, . 
Ep. MILLAR, 
Registrar. 


Circular Memorandum Neo, 8 of 1917. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
P UPPER BURMA, 
(a) 


ALL JUDGES IN UPPER BURMA. 


Daied Mandalay, the 14th June 1917. 


Under instructions from the Local Government, the Judicial 
Commissioner, Upper Burma, directs that when a suit is instituted 
in a Court against the Burma Railways Company, Limited, the 
summons on the Company shall be served through the Small Cause 
Court, Rangoon, but a-copy of the summons shall be sent direct by 
post by the issuing Court to the Agent, Burma Railways, Rangoon. 

if any other Railway Company or Administration is sued, the 
place in which its Head Office is situated should be ascertained 
from the fistlappended hereto and a copy of the summons should be 
sent there addressed to the Manager or Agent. 

' Jf the-summons is sent by registered post, service in the Weal 
way may be dispensed with. i 


By order, aye 
Ev. MILLAR, 
Registrar. 


( ) 


List: showing the Court within whose jurisdiction the headquarter 
offices of Railways party to the Indian Railway Conference 


Association are situated. 







Name of Railway. 





Assam-Bengal 


Dibru Sadiya Sa 
Barsi Light ‘ 


Bengal and North 
Western. 

Bengal Dooras 

Bengal-Nagpur 


Bengal Provincial 
Bhavnagar State .. 


Bombay, Baroda |. 
and Central India, 


Dhoipur Bari... 
Eastern Bengal .. 


East Indian “ 
Gondal-Porbandar 
Stat 


e. 
Great Indian Penin- 
sula, 
‘Gwalior Light 
Hi. H. the Nizam’'s 
Guaranteed State. 


Jamnagar is 
Jodhpur-Bikaner .. 
Jorhat. 


Station at 


twhich head-} 


quarters 
situated. 






. |Chittangong, 


Dibrugarh 
Kurduwadi 


Gorakhpur 


Domohani | 


Calcutta. 


Bhavnagar- 
‘Para. - 


Bombay .. | 


Dholpur.. 
Calcutta.. 


Calcutta 
Gondal .. 


Bombay.. 


Gwalior... | 
Secundera- 
bad. 


Jamnagar 
Jodhpur 
Jorhat 


if 4 Midnapore. 
Magra .. 








Name of Court or Courts withifi whose 
jurisdiction the headquarters are,situated. 


Chittagong Court that is under the High 
Court of Calcutta. 

Dibrugarh Court in the-district.of Lakhimpur. 
Civil and criminal jurisdiction of courts at 
Madha, District Sholapur, Bombay Presi- 
dency. 

Magistrate and Judges, 
Court, Allahabad. 
Jalpaiguri Court.’ A 
Small Cause Court, Calcutta (Civil). 
District Jidge’s Court, Alipur (14-Parganas). 
Munsiff’s Court, Clipur (24-Parganas). 

Small Cause Court, Sealdah (24-Parganas)e 
Munsiff’s Court Sealdah (24-Parganas). 
Magistrate’s Court, at Alipur (Judicial). 
Magistrate’s Court, Howrah (Judicial). 

The Chief Mechanical Engincer'’s Office which 
is situated at Khargpur is within the juris- 
diction of the Civil and Criminal Courts at 


Gorakhpur, High 


Hooghly Court. ~ 
Bhavnagar State Courts enjoy the juris- 
diction. Bhavnagar is a Native State, Clase 
I, in Kathiawar. eee eee . 
High Court of Judicature, Esplanade Road, 


Bombay. 

Police or Criminal Court, Cruikshank Road, 
Bombay. 

Court of Small Causes, Lamington Road, 
Bombay 


Dholpur Durbar. Pes, 
Original and Appellate, Civil and Criminal 
jurisdiction of the Hon’ble High Court of 
Judicature, Fort William, Bengal, and also 


- with the Original Criminal . juridiction: of. 


the Calcutta Police Court. . 


- | Court of Small Causes, Calcutta. ° 


Gondal Estate. 
Bombay High Court. . 


Gwalior State. 

Court of the District Civil Judge, Secunder-. 
abad, Civil matters. i 

Court of the Superintendent, Residency 

_ Bazaar, Hyderabad, Civil matters. | 
Court of First"Class Magistrate for Railways, 
Hyderabad, Criminal matters. ai 
Court of the First Assistant Resident, Hyder- 
abad Appellate Court, High Court. ; 

Court of the Hon'ble the Resident, Appellate 
Court, High Court. i 
Nawanagar State limits. 

Chief Court, Marwar State, Jodhpur. 


The Jorhat Court (District Sibsagra). 


eae 
List showing the Court within whose jurisdiction the headquarter’ 
offices of Railways party to the indian Railway Conference 


Association dre situated—continued. 
Station at 








- Name of Railway. [Which head- Name of Court or Courts within whose 
‘ ulways | quarters jurisdiction the headquarters are situated. 
| Situated. 
Junagad State ..|Junagad | Junagad State. 


2. For purposes of proper administration and- 
management of the affairs of the Junagad 
Railway, the Junagad State has ceded to the: 
Government of India the criminal jurisdiction 

. and certain civil jurisdiction (saving sover- 
eignty rights) over the lands lying within His. 
Highness’ territory traversed by the railway 
on the understanding that the jurisdiction so- 
ceded is to be exercised so long as the land 
assigned may be required for railway pur- 
poses and restored when lands are no longer 

| required for the same. 

8. As regards civil suits, Junagad State has 
agreed that all suits of a civil nature brought. 
against the Junagad State Railway respect:- 
ing the loss of or damage to goods or injury 
to persons within railway limits and cases of . 
a civil nature arising out of the application of ' 
the Railway Act over the said limits shall be 
heard and decided in due course in the 
Kathiawar Political Agency Courts, provided 
always that the Railway Manager shall 
represent the railway in such suits and not’ 
the proprietary State of Junagad and that’ - 
any decrees that may be passed shall be- 
executed against the railway property and 
not against the proprietary State of Junagad 
and provided also that all other civil qheiealas 
tion within the limits of the said Junagad 
Railway shall continue and be exercised by: 

. the Junagad State. ; : 

4. The headquarters of the Kathiawar Political 
Agency Court referred to above is at Jet 
sar Court Civil Station, Sorath Pran, Kathi-. 


awar. 
Madras and South- | Madras High Court of Judicature at Madras. 
ern Maharatta, plat Fe 
eas anil The Registered Office and Managing Agénts: 


Messrs. Killick | Bombay 
i ~ Co, of the Guzarat Railways Company are in 
Se ay Bombay mithin the lotisdiction’ of the 


Managing Agents, ; within 
the Champaner _ Bombay High, Court. 
Shivarajpur and The executive headquarters are at Godhita 
the Guzarat Rail- within the jurisdiction of the District Court: 
: .of the Panch Mahals. : 


ways. f. 


Messrs. McLeod & | Calcutta | High Court of Calcutta. 
Co., Managing : 
Agents, the ee 
Burdwan Kutwa |: 

Bunkura Damodar; 
river and Jessore 
Jhenidah. 





z 


( 4) 


List showing the Court within whose jurisdiction the headquarter 
offices of Railways party to the Indian Railway Conference 
Association are situated—concluded. 





Station at | 





Name of Railway. ees | 

: situated. 
Morvi _ .cs | Morvi.. 
Messrs. Martin & aa 

Co., Managing 

Agents. 

rah Sasaram .. a 
arset-Basirhat .. | 
Buktiarpur, Bikar 
Howrah-Amta .. j me 
Howrah-Sheakhala Ae 
Shahdara ~ (Delhi): : 

Saharanpur. 


Mysore Durbar Rail+}. 


ways, viz., Kolar | 

District. ‘ 
Mysore-Arsekere .- ‘ie 
Bangalore-Chik. 

Ballapur. 
North-Western .. | Lahore .. 

Oudh and Rohil- | Lucknow 

_ . khand. 

-Rohitkhand . | and | Izatnagar 
_ Kumaon, sia 
South Indian Trichino- 

poly. 

Udaipur-Chitorgarh | Udaipur.. 





Name of Court or Courts within whose 
jurisdiction the headquarters are situated. 





Morvi State. 


Courts having juris- Courts having juris- 


diction over head- . diction over Agericy 
quarters offices Department. 
Judge’s Court, Sha-. High Court, Calcutta. . 
Ahabad, Arrah. 
High Court, Cal- Do. 
cuttae 
Do. Do. 
Do. Do. 
Do. Do. 
Judge’s Court, Delhi Do. 
Name of Nante of Court. Place. 
office. ; 
District _Magis- , Civil and 
trate’s Court. Military 
Agent .. 1 District and Ses- Station, 
sions Judge’s Banga- 
Court. * lore. - 
{ The Chief Court ) - 
of Mysore. 
Traffic The District and 
Manager, Sessions Judge’s 
oco and Court. 
Carriage District Magis- | Bangalore 
Superin- trate’s Court. City. 
tendent, . City Magistrate’s 
Audit Court, 
Office. Sub-dudge's 
Court. 


Munsiff’s Court. 
Court of Deputy Commissioner, Lahore. : 
Court of Judicial Commissioner, Oudh, Luck- 


now. 
Under the jurisdiction of the Bareilly Courts. 


District Court of Trichinopoly. . 

Subordinate Judge of Trichinopoly. 

District Munsiff_of Trichinopoly. 

Court of Small Causes, Trichinopoly. ; 

The. Resident in Mewar, Udaipur, deals with 
cases for Europeans and the: Udaipur Chi- 
torgarh Railway Magistrate for Indians. ° 





Circular Memorandum No. 9 of i917. 


FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 


To 
ALL JUDGES IN UPPER BURMA. 


Dated Mandatay, the 14th June 1917. 


- Several cases have come up on appeal tothe High Court, in 
which uncertified copies of maps and other entries in Land Records . 
Registers have been filed, although {in some instances full fees for 
certified copies have been paid. Uncertified copies are inadmissible 
- in evidence. Judges are requested kindly to see that copies are. 
always certified and not to admit uncertified copies on the record. 
The method prescribed for certifying copies is laid down in para- 
graph 343, Burma Land Records Manual, and the fees in paragraph 


350. 


By order, 
Ep. MILLAR, 
Registrar. 


Not translated into Burmese.) 


Circular Memorandum No. 10 of 1917. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 2 
ALL DISTRICT JUDGES IN UPPER BURMA. 


Dated Mandalay, the 28th July 1917. 


Iam directed to lay down for your guidance the following 
procedure in connection with the administration of the estates. of 
American citizens who die.in Burma. - 

Under.section 54 of Act” IL of 1913 it is incumbent on the District: 
Judge, on the death of ahy American: citizen: leaving assets. within 
the limits of his jurisdiction, to report the circumstances at once 
to the Administrator-General in Rangoon, stating the following. 
particulars so far as.they are known-to him :— 

(a) the amount and nature of*the assests; 

(b) whether or not the deceased left a will, and if So, in. 
whose custody it is-; 

‘{c) the names, and addresses of the surviving ‘next-of-kin 
of the deceased ; 

and on the lapse of one month from ce date of death ; 

(d) whether or not any one has applied for probate of the 
will of the deceased of Letters or Administration. 

The District Judge must retain the property under his charge 
until the Administrator-General has obtained Letters of Adminis- 
tration or probate of the will, ifany. 

The District Judge may, if he thinks fit, sell any assets which 
are subject to speedy and natural decay and credit the proceeds. 
of the sale to the estate. 

If the deceased has not left in- British India any known heirs 
or testamentary executors, the District Judge, if in possession of 
‘the property of the deceased, should at once inform the nearest 
consular officer of the United States of America of the circum-: 
stance. : 


By order, me 
Ep. MILLAR, 


Registrar... 


_Circulac Memorandum No. #1 of 1917. 


From 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
Yo ; : 
ALL DISTRICT MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 28th July 1919. 


In cases instituted on complaint in which the complainant is not- 
required to be examined on oath under section 200, Criminal Proce- 
dure Code, Magistrates should insist upon sufficient particulars: 
being given in the complaint as to what the act complained of 
really was, the date on which, and the time, place and manner in 
which. it was committed, so aste enable them to exercise theit 
judgment as to whether there is or is not sufficient ground for 
proceeding against the accused. . 


By order, 
Ep. MILLAR, 
Registrar. 


Circular Memorandum No. 14 of 1917. 


Pron 
THE ‘REGISTRAR, 


. COURT OF THE JUDICIAL COMMISSIONER 
UPPER BURMA, 


To 
ALL DISTRICT JUDGES IN UPPER BURMA. 


Dated Mandalay, the 22nd August 1917. 


- The Judicial Commissioner, Upper Burma, has noticed that 
copies of decrees and judgments of Lower Courts filed with appeals 
before this Court are often very imperfectly prepared. In many the 
dates of the judgments or decrees are not shown and the endorse- 
ment required to be made by the-copyist on the back of the certi- - 
fied copy is often found to have been altered and scratched, 
especially as to:dates, without the alterations being duly attested 
- by the Authorized Officer. This indicatesthat Authorized Officers 
do not exercise sufficient care in. seeing that copies are correctly 

and duly prepared in accordance with the Copying Rules. 

The attention of District Judges is drawn to the above defects 
and isit hoped that they will warn Authorized Officers subordinate 
“to them to exercise more care in the discharge of their duties. 


By order, 
Ep. MILLAR, 
Registrar} 


Circular Memorandum. No. i5 of 1917. 


Fron 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


TO 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 7th September 1917. 


The attention of the Judicial Commissioner has been drawn to 
the fact that the Medical History Sheet of lunatics prescribed in . 
Judicial Department Notification No. 63, dated the 10th May 1913, is 
often perfunctorily and unsatisfactorily filled up. The Medical | 
. ‘Officer in charge of the lunatic is consequently placed: at a great 
disadvantage in dealing with the case owing to want of adequate 
information of the known habits and history of the lunatic. -The 
_ tesponsibility for the preparation of Form A rests with the Magis- 

trates committing the lunatic. They are requested to see that, as 
far as possible, full details of the lunatic’s previous mental history 
- . ae ascertained and recorded on Form A before sending the lunatic 
for observation to the Medical Officer. 


By order, 
Ep. MILLAR, 
Registrar. 


Circular Memorandum No. 18 of 1917. 


Pro -- 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER,. 
. UPPER BURMA, 
To . 
ALL JUDGES IN UPPER BURMA.’ 


‘Dated Mandalay, the 26th November 1917. 


‘Adteation | is invited to. the rules published i in Notification No. 7,. 
dated the 2nd November 1917, of this Court for the maintenance and 
eustody of live-stock and other moveable property under attachment 

“and for the fees payable forsuch maintenance and custody. District 
dudges ave requested to see that the rules are explained to and 
. understood by presiding: officers and. the bails and clerks. of all 

Courts in their jurisdiction. 

_ O.XXI, v.43, Code of ‘Civil. Procedure, requires that moveable 
- property attached: shall be kept.in the custody of the attaching 
' officer or of one of his subordinates. Recent enquiries show that 
this provision of law is not observed by any Court in Upper Burma, 
Rule 14 does not authorise the Court to kéep the attached property 
in the custody of the debtor or of any person other than the balliff 
or a peon who may, if necessary, be specially engaged for the 
purpose. The property attached may be left with the Judgment- 
Debtor in order that such expenses of attachment as tending and 
. feeding charges, the hire of premises, etc., may be avoided ; but it is: 
necessary that in eyery case a person "should be employed and 
paid for, in the first instance by the Decree Holder as expiained.t in 
the rules for the custody of the property: 


By order, 
Ep. MILLAR, 
Registrar. 


Circular Mémorandum No. 19 of 1917; 


Prom 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER,. 
UPPER BURMA,. 


To 
ALL DIVISIONAL AND DISTRICT JUDGES 
IN UPPER BURMA. 


Dated Mandatiay,.the 5th December 1917:. 


1. Attention is invited to Judicial Department N otification’ 
‘No. 150, dated the 7th November 1917, in which the following 
addition i is made to Rule 6 of the Rules for the Service and Execu- 
tion of Processes in Burma, published in this Department Notifica- 
tion No. 174, dated the 18th November 1912 :-— 

“The restriction contained in this rule may be éelaced in 
particular cases at the discretion of the Senior Judge.” - 

2. In all cases where in fact the Rule is not at present observed. 
application to relax the restriction should be made at once through: 
the Divisional Judge.. 


By order, 
Ep. MILLAR, 
Registrar. 


Circular Memorandum No. 4 of 1918. 


Frow 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA,. 

To ae 
ALL MAGISTRATES IN UPPER BURMA. 

Dated Mandalay, the 6th June 1918. 


-I¢ is possible that applications may be received from dependants 
ok deceased fascars for compensation under the War Risks 
Compensation Scheme and the following instructions are therefore 
issued for dealing with them. 

. The application should contain the particulars ‘shown i in the 
annexed “‘ Form A. 
The Magistrate should “with tke least possible delay procure 
evidence of the truth of the statements madein the application. 
.. Phe. application when completed should be forwarded to the 
Principal Port Officer, Rangoon. It is important that claims of 
“this nature should be disposed of promptly. 


By order, : 
Ep. MILLAR, 
_ Registrar. 


{ 2 ) 
FORM A. 
War Risk—Seamen's Compensation. 
Dzgatu. 


Particulars of Claim by Debendants of a Seaman killed or dying from 
injuries received. by reason of Mines, Torpedoes or other Hostile: 


Operations. 


Name of vessel on which deceased seaman employed when killed 
or injured— 


Name and address of owner of vessel— 

Full name of deceased sseespieinic. 
‘Rating— 

Age— 

N aiionntiiy— 

Home address of deceased seaman— 

Date of death or injury— 


Cause of death or injury— 


areas Ae | | 











Relationship to deceased: 


N ame of claimant. Date of birth. seaman. 





Children r 
i 


Claimant’s address— 
How far claimant dependent on sick eg seaman— 
Amount allowed claimant by deceased’ seaman— t 


Whether decmaned seaman left any . navante or allotment ‘notes im ” 
favour of claimant; and, if so, for how much— 


( 3) 


Particulars of any pension, gratuity or allewatce to which the 

' claimants ave entitled uader section 1 of the Superannuation 

Act, 1887, and any Order or Warrant made thereunder, or the 
Greenwich Hospital Acts, 1685 to 1898— 





DECLARATION. 


‘T dc solemnly aad ningotely Geclare that the above particulars 
are correct, : , ye 





Signature of Applicant 
Address 





-Thave this day of 3 191 investigated the x ease 
ad am satisfied of the ‘rth ot the: statements made... | 


Signature of a Magistrate ne a | 
Commissioner for Oaths § 





Address 





pam nenetmetitretnteers tater. nr erates, 


GEnzRAL REMARKS. 








Note 1.—In the case of eidawe the birth dial marriage certificates should be 
attached and in the case of children, birth certificates. In other cases certifi- 
eates proving the relationship (if any) of the claimant to the deceased should be 
attached. 

Note 2. —The Magistrate should institute careful enquiry into tke “questions 
ét dependence, the proof of the original marriage and the occurrence of remar- 
riage. 

Nore 3.—The Magistrate should give every assistance to the claimants for 
compensation under the scheme when such claims come before him and record 
on their applications the aniourit of expenses, if any, incurred by them in-sub- 
stantiating their claims (e.g. the a incuisred ‘in filing the petition) ‘or 
sanction of the Local Government. 


Not translated inte Burmese.] 


Circular Memorandum No. 5 of 1918. 


From 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 
ALL JUDGES OF DISTRICT COURTS 
IN UPPER BURMA. 


Dated Mandalay, the 3rd August 1918. 


From proceedings which have conie from time to time before 
the Judicial Commissioner it appears that Courts exercising juris- 
diction under the Provincial Insolvency Act, 1967, are imperfectly 
acquainted with the provisions of that Act and the following 
instructions are therefore issued for their guidance. 

Upon a petition by a debtor praying that he may be adjudicated 
insolvent, no question avises in the first instance as to whether he 
is able to pay his debts, waether he has been guilty of fraud, waether 
he.-has omitted from his schedule assets or debts, orany question 
of a like nature. : 

Under section 4 (f) the mere presentation of an insolvency 
petition by a debtor is an act.of insolvency, so that, in the case of a 
petition presented by the debtor, if he satisfies the Court that his 
debts amount to Rs. 506, or that he has been arrested or imprisoned 
inexecution of a money decree, or that there isa subsisting order 
of attachment against his propert,, hgmust be granted an adyudica- 
tion order unless 2 composition is effected under section 16._ 

The Court in the first instance must scrutinize the application 
and be satisfied that the provisions of section 11 (1) or section 11 (2} 
ofthe Act have been complied with according a as the petition is by 
the debtor or by the creditor. 

If they have been complied with the Cour proceeds under 


section 12— 

(1) tofadmit the petition, 

(2) to fix a date for hearing the petition. 

(3) to give notice as required by clauses 2 and 3. 
Section 13 gives the Court certain powers for the. protection’ of the 
interests of the creditors as soon as the petition is admitted and 


until adjudication. 


, 4 


On the date fixed under rule 12 the Court is to require proof—. 
(1) of the right to present the petition, 
{9) of the service of notice, 
{3) of the act of insolvency 
and under section 15 shall dismiss the petition if not -satisfied-with | 
’ this proof, ov if the debtor satisfies the Court that he is able to- 
pay his debts or that for other sufficient cause no order should be 
‘made. It is clear that a debtor will only satisfy a Ceurt that he is. 
“able to pay his debts or that for any other reason no order should 
be made, on a petition by a creditor. _Otherwis .inthe absence of 
any settlement under section 16 the Court must.make an order of: 
adjudication. 

The right to present a petition is defined in section 6 (8) where: 
the debtor is petitionermand in section 6 (4) where the creditor is. 
petitioner. : be ; } ? 

Section 4 defines acts of i insolvency. The mere presentation of a 
petition by a debtor ‘to be adjudged ane Heaton fs nel uded among 

cts of insolveticy. Section 16- is mandatory and a court has no 
“option to refuse an order of adjudication because on a petition by a 
debtor it has: reason to suppose the debtor has as ‘property’ 
or is. able to pay. his debts or. has. committed frau 

The examination of the debtor before nee is provided 
for by section 142), (3) and (4). This examination should be full and 
intelligent. Ona petition by the debtor the object is not to ascer- 
tain-whether he is entitled to apply to be adjudged insolvent but to 
obtain a full disclosure cf his. property anid dealings up to the ‘time 
of his bankruptcy. ; 

Under section 16 unsecured creditors lose any remedy eyes may, 

“have had by suit or other legal.proceeding, upon an order of adjudi- 
cation, except as provided by the Act. It is therefore the duty of 
the Court either itself or through a Receiver to realize all moneys - 
available for payment to such creditors with as little alay as 
bossitle. 

° Sections 43° and-44-of the Act give the Court ample power to 

’ ‘punish an insolvent for dishonesty or extravagance by imprisonment 

and by the suspension or refual of an order of discharge. 


’ By atest 
. Ep, MILLAR, 


é Registrar. 


Circular Memorandum No. 6 of 1918, 


From 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL CIVIL: COURTS IN UPPER BURMA. 


Dated Mandalay, the 3rd August 1918. 


The attention of al! Courts is auieed to the Usurious Loans Act,. 
1918, Act X of 1918. 

By the provisions of this Act very wide powers are given to all: 
Courts to relieve debtors from the hardships occasioned by . 
usurious transactions. These powers must be exercised with dis- 

cretion. Particular attention is invited to section 3 (2) of the Act: 
by which “Excessive” interest is explained, and the circumstances - 
to be considered when deciding whether a transaction is substan- 
tially unfair are set out. 

The-Court should not act arbitrarily or without diguvetion.: 
Regard must be had to the rates of interest orevailing in the.. 
Read the means of the debtor, ‘his ability to furnish security and. 
the like. 

Probably the Act will be found to be most comyraonly applicable, . 
where there have been transactions ‘extending over a considerable- 
period where the interest has been added to capital anda fresh 
bond taken, or where, as is frequently the case when loans are: 
repayable in kind, failure to discharge the immediate obligation is. 
treated with an exorbitant penalty. 

While the Act should be unhesitatingly applied in all cases of 
‘real hardship Judges must be careful not to attempt to use it to 
reduce rates of interest, which, while they may be high in comparison 
with rates elsewhere, are in fact the:ordinary local rates of interest 
by which capital is induced to make itself available. 


By order, 
a MILLAR, 
Registrar: : 


Circular Memorandum Ne. 7 of 1918. 


From 
THE REGISTRAR, 
‘COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
‘To ; 
_ ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 29th Augitst 1918. 


In continuation.of this Court’s Circular Memorandum No. 15, 
dated the 7th September 1917, attention is invited to the revised 
form cf medical history shéet for lunatics, published with. Judicial 
Department Notification No. 31, dated the 4th April 1918. Magis- 
aes are requested to use the revised form referred to in all cases 
in uture. : 


By order, . 
Cc. B. AUBREY, 
_Offg. Registrar — 


Circular Memorandum No. & of i918. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 
ALL SESSIONS JUDGES AND MAGISTRATES 
IN UPPER BURMA. 


Dated Mandaiay, the 12th October £918. 


It has been brought to the notice of the Judicial Commissioner 
that Courts when passing sentences in their original jurisdiction, or 
_ ttpholding convictions and sentences on appeal, occasionally remark 
' that they are obliged to pass or confirm what appears to them a 
heavy sentence, as the law leaves them no alternative.- In some 
cases it is suggested in the orders of the Court that the case should | 
' be referred to the Local Government for consideration under 

' section 401 of the Code of Criminal Procédure, but these suggentions 
are not invariably communicated to the Local Government. 

' "Where a recommendation to clemency is made in the course of a 
“judgment or appellate order in a criminal case, such recommenda- 
tion should invariably be brought directly to the notice of the Local 
Government. : 


By order, 
C. B. AUBREY, 
Offg. Registrat.. 


Circular Memorandum No. 9 of 1918. 


Prom 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 


" . UPPER BURMA, 

a0 

ALL SESSIONS JUDGES AND MAGISTRATES 
IN UPPER BURMA. 


Dated Mandalay, the 11th November 1918. 


The following instructions which have been issued by the Chief 
Court, Lower Burma, are commended to the notice of all magis- 
. trates in Upper Burma. 

In addition to the powers referred to in paragraph 2 magistrates... 
in-the Bhamo, Myitkyina, Ruby Mines and Upper Chindwin Districts 
can under section 6 of the. Whipping Act pass a sentence of .. 
whipping in lieu of other punishment on any person who in these: 
districts commits an offence punishable under the indian Penak 
Code with three years’ imprisonment or upwards. 

To ensure the provisions of the Reformatory Schowis Act and 
of section 562, Code of Criminal Procedure, being made use of, 
District Magistrates should take steps to caiise all magistrates who 
can suitably ‘be empowered to. exercise the powers referred to: 


therein to be invested with them. 





“The attention of all magistrates is Sea drawn to the 
importance of giving careful consideration to cases of young 
offenders and of not awarding sentences of imprisonment or fine 
unless when itis clear that there is no possible alternative or that 
‘a fine, if imposed, will be paid by the -parents or guardians of the 
offender. As has been repeatedly pointed out, the imposition of 
short terms of imprisonment on young offenders for first offences or 
petty offences is open to grave objections. Equally strong objec- 
tions apply to the imposition of a fine in cases where the fine 
cannot be paid. al 
A short term of imprisonment is ordinarily useless for the 
purpose of reformation, and involves the risk of contamination 
through contact with more matured and hardened offenders. These 
remarks do not of course apply to sentences of imprisonment till 
the rising of the-Court, which may often be appropriate. The 
instructions on the subject are embodied in paragraphs 307 and 308: 


(a) 


of the Courts Manual.' As, however, cases are constantly recurring 
in which these instructions are disregarded, it appears desirable to 
again recapitulate the alternatives to sentences of fine and imprison- 
ment. 

2. Under section 5 of the Whipping Act, boys under 16 may be 
sentenced to whipping for the abetment, commission of or attempt 
to commit any offence (1) under the Penal Code not punishable 
with death, or {2) under any othérlaw punishable with imprison- 
ment, which has been. specially notified in the Gazette of India. 
Boys over 16 can be sentenced to whipping under sections 3 and 4 
.of the Whipping Act. | 

Boys under 15 can be committed to a reformatory in suitable 
cases, and the principles for guidance are to be found i in paragraphs 
316, 317, 318 and 319 of the Courts Manual 

Eder section 3l-of the Reformatory Schools Act boys and girls 
under 15 can be discharged with an admonition of given over toa 
parent or relative on an undertaking of responsibility forthe offen- 
der’s good behaviour for a-period not exceeding one year. ; 

- In many cases a first offender can also be released on probation 
of good conduct under section 562, Criminal Procedure Code. 

3. It is important in applying these alternatives that the correct 
procedure should be observed and they should be adopted only by 
tiagiairates empowered to use them. | 

_- 4, Where a magistrate not empowered considers that the provi- 
: sion of the Whipping Act, Reformatory ‘Schools Act or of section 
$62, Criminal Procedure Code, can be suitably applied, he should 
invariably submit the proceedings to the superior magistrate indi- 
vated in section 349, Criminal Procedure Code, section: 9 or section’ 
31, Reformatory Schools Act, or the proviso to section 562, Criminal 
Procedure Code, as the case may be. 
eB: Sessions Judges and District Magistrates should pay special 
-attention in the scrutiny of their periodic lists of. completed criminal 
. eases, to the detection of instances in which the instructions have 
not been observed, witha view to correcting the errors observed and . 
ire ee or admonishing subordinate magistrates who are in = 
‘ ault.’ 


By order, 
Cc. B. AUBREY, | 
Offg. Registrar. 








1 Corresponding paragraphs in the Upper Burma Courts Manual are. 873, 387 


and 399A. 
. 2..Corresponding passgrapies in the Upper Burma Courts Manual are 394, 895, 


396 and 397. 


Circular Memorandum No. 10 of 1918, 


PROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL; COMMISSIONER, . 
UPPER BURMA, 


ALL MAGISTRATES AND ZSESSIONS Jj UDGES 
IN! UPPER BURMA. 


Dated Mandaiay, the 12th December 1918, 


The attention of Magistrates and. Sessions Judges is invited 
to the provisions of Local Government’s Judicial Department 
Circular No. 23 of 1918 dated the 380th October 1918. The proce- 
dure prescribed in this Circular is in supersession of that contained 
Judicial Department Circular No. 35 of 1916. 

Special attention is.invited to the changes effected in paragraphs 
2,3 and 5 to 7. 

The report requiréd:by paragraph 6 should be noted in the tabu- 
iar Statement of Reports and Returns at the end of the entry 
“ t_YVearly (a) Criminal,” published in paragraph 968 of the Courts 
’ Manual. - 

This Court’s Circular Memoranda Nos. 6 of 1912 and 17 of 1917 
are hereby superseded. 


By order, 
Ep. MILLAR, 
Registrar. 


Addenda to Circular Memorandum No. 8, dated the 
12th October 1918. 


Add the words “ through the Judiciai Commissioner ” at the end 
of the 2nd paragraph. 


By order, 
Ep. MILLAR, 


Registrar. 


G.P.O.T,O.—No, 17, J.CUB, 2t-80-2922—5 30 








Circular Memorandum No. 1 of 1919. 


From 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 30th January 1919. 


In supersession of the Rules for the payment of the expenses of 
complainants and witnesses attending any Criminal Court in Burma 
published in this Court’s Circular Memorandum No. li, dated the 
2ist August 1916, the annexed amended Rules are reproduced for 
information and guidance of Courts in Upper Burma. 

‘2. In order to obviate any difficulty that may arise inthe inter- 
pretation of the phrase “ sufficient reason ” contained in the proviso. 
to Rule IV, the Judicial Commissioner directs that payment of 
witnesses’ expenses should not ordinarily be made in advance tinless 
the distance to be travelled to the Court carinot be covered in one 
day and unless the witness is so poor that he cannot attend Court 
without hardship unless his expenses are paid in advance. 

3. The amendment contained in Judicial Department Notifica- 
tion No, 127, dated the 25th November 1918, will be duly incorpo- 
rated in the Upper Burma Courts Manual at pages 367 to 351, ynder 
paragraph 996 and the Guard-book of Upper Burma Judicial Forms 
aes (Criminal), under “ Instructions to Criminal Register 

0. aut 


By order, 
. Ep. MILLAR, 
Registrar. 


( 3a ) 
' Judicial Department Notification No $f, dated Rangoon, the 29th June 1916. 


‘Under the provisions of section 544 of the Code of Crintinal 
‘Procedure, 1898, and in superses sion of. the 

qiidicial  _, Depart notifications cited in the margin, the Lieu- 
182, dated the 12th . tenant-Governor, with the previous sanction of 
May 1892. the Governor-General in Council, is pleased te 
Judicial -Depart- make.the following rules. for the payment of 
X, ii dated the 10h the expenses of complainants and witnesses 
April 1294. _- “attending any Criminal Court in Burma for the 
* purposes of any enquiry, trial, or other pe oceed- 


ing before such Courts under the said Code. 


Rules for the payment of the expenses of complainants and. witnesses 
attending any ‘Criminal Court in Burma for the purpose of any 
enquiry, trial, or other proceeding before such Court under. the 


said-Codés .- 


1.—The CriminalCourts may at their discretion pay, according 
to the scale’set forth ine Rule III, the expenses of complainants 
and witnesses either for the prosecution or for the defence— 

(1) in all-cases which are cognizable by the police; 
(2) in all cases entered in column 5 of the Schedule II as aot 
bailable. 

- (3) in'ali casesin which witnesses are compelled to attend the 
Court under sections 94,103, 208, 217, 257 and 540 cx the Code of 
Criminal Procedure ; and 

{4) in all.cases where the prosecution isinstituted or carried on 
by, or under the orders or with the sanction of, Government or any 

” Judge, Magistrate, or public officer, or in which the presiding officer 
‘thinks the: prosecution to be directly in furtherance of the interests . 
of public justice. 

1I.— Expenses of complainants and witnesses shall be payable,. 
according to the scale set forth in Rule ITI, on account of their 
journeys to and from the Court and for the days during which they 
have been absent from their homes for the purposes of the trial, 
proceedings, etc. : 

_ Rhavices that— 

- (1) a Government servant whose salary exceeds Rs. 10 per 
miensem giving evidence in his official capacity— . 
(a) When giving evidence at a place more than five miles 
_ from his headquarters shall not receive anything under these rules, 
‘but shall be giveri a certificate of attendance ; 
) When giving evidence at a place not more than five 
miles'from his headquarters shail, in cases where the Court consider 
— it necessary, receive under these ‘rules actual travelling expenses, 
‘but shall not receive subsistence, special or expert allowances. 


(2) A Government sérvant whose salary does not exceed 


Rs. 10 per mensem giving evidence in his official capacity shall 
receive his expenses from the Court. 


( 3) 


(3) A Government servant giving evidence in his private capa- 
«tity shall receive actual travelling expenses under these rules, but 
shall not receive subsistence, special or expert allowances. 

(4) In cases in which the Magistrate acquits the accused under 
section 245 or section 247 of the Code of Criminal Procedure, and 
is of opinion that the complaint was frivolous or vexatious, the 
‘expenses of the complainant shall not be paid. 

{Nots 1.—Whenever the expenses of a Government servant summoned as a 
‘witness in his official capacity have to be. deposited in advance, the term 
‘‘ expenses ’’ shall be interpreted to mean the travelling and halting allowances 
admissible under the Civil Service Regulations. 

Nore 2.—Any fees or expenses which may be deposited in cases falling 
within previso 4 (z) shall be credited to Government under the head “XVI-4—— 
Miscellaneous fees and fines. "]* 

TIl.—The scale of expenses payable shall be as follows :— 
(1) Ordinary labouring class of natives —The actual railway 
-or steam-boat fare to and from the Court by the lowest class; or, 
where the journey could not have been performed by rail or steam- 
boat, actual travelling expenses up to a limit of Rs. 2a day by boat 
and of four annasa mile by road; and an allowance for each day’s 
absence from home of six annas to those who are residents of places 
other than the place where the Court is held, and of four annas to 
those who are residents of the place where the Court is held. 

(2) Petty village officers.—Double the above rates of daily 
allowance; same rates as above for railway or steam-boat fare, or 
actual travelling expenses by boat orroad up to the limit of Rs. 2 a 
day by boat and of four annas a mile by road. 

(3):Persons of higher ranks of life, such as clerks, trades people, 
village headmen and headmen of circles.—Second class railway or 
-steam-boat fare to.and from the Court ; or, where the journey could 
not have been performed by rail or steam-boat, actual travelling 
expenses up to a limit of Rs. 4 a day by boat and of six annas a mile 
by road ; and an allowance not to exceed, except in special cases, 
Rs. 3 for each day’s absence from home to European or Angte- 
Indian, and Re. 1 to Burman and Indians. 

(4) Persons of superior rank.—The actual sum spent in travel- 
ling to and from the Court, with an allowance according to circum- 
‘stances, not to exceed, except in very special cases, Rs. 5 for eack 
day’s absence from home to European ot Angilo-Indian, and Rs. 2 
to Burmese and Indian gentlemen. 

(5) Wétnesses following any profession, such as medicine oF 
law.—A special allowance according to circumstances. In deter- 
mining the amount payable under this rule, the Court may, in the 
-case of any person summoned to give evidence as an expert, allow 

.reasonable remuneration for the time occupied both in, giving 
evidence and in performing any work of an expert character neces- 
sary for. the case. ; 

(Norz.—When the journey has to be performed partly by rail or steari-boat 
‘and partly by road or boat, the fare shall be paid in respect of the former and tke 
‘mileage or boat-allowance in respect of the latter part of the journey.) | 

Sipe ae eee nee hey, 











(4) 


IV.—Atlowances shall be paid under the orders of the Court, and 
in the presence of the presiding officer, and ordinarily at the 
conclusion of the trial, enquiry, or other proceeding. The presiding: 
officer of the Court shall check the statement of charges and will be 
responsible that unauthorized charges are not allowed. 

Provided that, for sufficient reason, the Court may direct that 
the said allowances shall be paid to the person summoned at: the: 
time of serving the summons.” * 

_ V.—In cases committed to the Court of Sessions, or to the High: 
Court, the Magistrate who commits the case shall note in the list: 
of witnesses the class which in his opinion, each belongs. 


* Judicial Department Notification No. 127, dated the 25th November 1918.. 


Circular Memorandum No. 2 of 19is. 


#Rom 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


ALL MAGISTRATES IN UPPER BURMA. 


‘To 


Dated Mandalay, the 19th February 1819. 


Attention is invited to the procedure laid down in Local 
‘Government's Judicial Department Circular No. 20f 1919, dated 
the 7th January 1919, forthe trial of members of the Indian Arniy 
and the Burma Military Police Force, who are accused of 
eriminal offences. The provisions contained therein are in super 
session of Judicial Department Circular No.5 of 1888 and of ali 
.subseauent executive orders issued on the subject. 

This Court’s connected Circular Memoranda issued previously 
‘are hereby cancelled. 

Necessary amendments will be effected in the Upper Burma 
Courts Manual in due course. 


By order, 
Ev. MILLAR, 
Registrar. 


Circular Mernorandum No. 3 of 1919. 


FROM 
THE REGISTRAR, 
_ | COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 
ALL MAGISTRATES AND SESSIONS JUDGES 
IN UPPER BURMA. 


Dated Maniatay, the 25th February 1919:. 


With reference to paragraph 9 of the fesolution on the ‘Reports 
onthe Administration of Criminal Justice in Burma for the year- 

(1917, regarding the inclusion of sentences of imprisonment till the: 
_ vising of the Court in the-category of imprisonments of 15 days: 


and under in columns 28. and 29 of Statement V—Imperial (U.B. 
ae, Tia» it is requested : that the number. of cases: in which 


imprisonment ¢ till the rising of the Court is ordered should be given: j 
in the body of the Report on the Administration of Criminal Justice. 
together with any remarks on such figures as may be necessary. 


By order, ; 
Ep. MILLAR, 
Registrer.. 


Circular Memorandum Neo. 4 of 1919. 


Fron 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL JUDGES AND MAGISTRATES IN 


UPPER BURMA. 


Dated Mandalay, the 13th March 1919, 


Special attention is invited to the fact that much inconvenience 

' js caused by the practice of sending sums of money which are 
expressly meant for the Court of Small Causes, Rangoon, to the 
Registrar, Chief Court of Lower Burma. Ali remittances, such 2s 
moieties of salaries attached, judicial deposits, subsistence allowance . 
of witnesses, commissioner's fees, etc., intended for the Small Cause 
Court should, in future, be made direct to the Judge of that Court 
and not to the Registrar, Chief Court of Lower Burma. 


By order, 
Ep. MILLAR, 
Regist et. 


Circular Memorandum No. 5 of 1919. 


FROM 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL sUDGES IN UPPER BURMA. 


Dated Mandalay, the 25th March 1919. 


The attention of all susie is dovited to the ithe framed by the 
* Local Government under section 13 of the Indian Soldiers (Litiga- 
- tion) Act, 1918, and published in Judicial Department Notification 
No. 12, dated the Sth February 1919. These rules are in superses- - 
' gion of those contained in Judicial Department Notification No. 170, — 
dated the 19th November 1915. - ‘ew 
Circular -Memorandum No 7 of this Court, dated tne sate 
December 1915, is hereby cancelled. 


By order, 
Ep. MILLAR, 
Registrar. — 


Not translated into Burntese.] 


Circular Memorandum No. 6 of 1918. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL SESSIONS JUDGES AND 


DISTRICT MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 31st March 1919. 


Cases frequently anne before this Court in revision in which 
one of the grounds of the application is that although the accused 
has appealed against the conviction the judgment of the Appellate 
Court does not comply with the provisions ofthe flaw. It was 
pointed out in the case of Nga Po Han v. King-Emperor (U.B.R,, 
1910-13, 169) that section 424 read with section 367 of the Code of 
Criminal Procedure requires a judgment in appeal to state the 
points for determination, the decision thereon, and the reasons for 
the decision. It is obvious that such judgments as the following, 

. “ T have read the evidence and am satisfied that the accused was 
rightly corivicted,” do not comply with. the provisions of the law, - 
_and it is necessary, when the Appellate Court’s judgment does not 
show that the judge has considered the evidence, for this Court to 
go into the evidence to satisfy itself whether the conviction should 
be sustained or not. 

It-is possible that if Appellate Courts recognized more clearly — 
the distinction between an order dismissing an appeal summarily ~ 
under section 421 of the Code of Criminal Procedure, and a 
judgment dealing with an appeal which has been admitted, this 
mistake would not be made, and it seems desirable therefore: that 
the diary should show distinctly in the case of every appeal which 
has not been summarily dismissed that it is admitted. 
iO; The parties to.a criminal trial are entitled upon an appeal to 
have a statement of the case and the decision of the Appellaté Court 
with its reasons recorded in such a manner as to show that the | 

-Appellate Court has. considered the evidence and has come to an: 
independent finding upon it, and it should not be necessary for 
parties to come to this Court because Appellate Courts have failed 
to do their apni 


By order, 
Ep. MILLAR, 
Registvar — 


Circular Memorandum No. 7 of 1919. 


Fron 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER; 
UPPER BURMA, 


' To 


ALL SESSIONS J UDGES AND MAGISTRATES 
IN UPPER BURMA. 


Dated Mandalay, the 10th April 1919. 


In eantingance of Circular Memoranda Nos. 3, dated the 6th 
_ February 1908, and 8, dated the 19th July 1909, attention is again 
- invited to the instructions contained in paragraphs 828 and 3282 
of the Upper Burma Courts Manual. 

It has been-reported that, owing to detentions for the purpose 
of giving medical evidence, difficulties: are still experienced in 
' getting Sub-Assistant Surgeons set free from a station immediately 
their services are mest to meet urgent demands. 


By order, ; 
Ep. MILLER, 
Registrar. 


. Not translated into Burmese.} 


Circular Memorandum No. 8 of 1919, 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER,. 
UPPER BURMA, 
To 
ALL SESSIONS JUDGES AND DISTRICT 
MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 13th June 1919,. 


A brief notice of the working of the orders contained in Rule.1I 
of Judicial Department Circular No. 10, dated the 5th March 1919, 
should be included in the Annual Report on the Administration of 
Criminal Justice in Upper Burma commencing with the Report for- 
the year 1919. 


By order, 
Ep. MILLAR, 
Registrar. 


Circular Memorandum No, 9 of 1919. 


From 
THE REGISTRAR, : 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 
To 


ALL SESSIONS JUDGES AND MAGISTRATES - 
IN UPPER BURMA. 


Dated Mandalay, the 17th June 1919. 


It is undesirable tnat persons of respectability so long as they 
are only under-trials should be addressed as “ Nga” and “ Mi.” [tis 
accordingly directed, with the approval of the Local Government, 
that the terms “ Maung” and “Ma” should in future be adopted in 


all criminal proceedings. 
By order, 


Ep. MILLAR, 
Registrar. 


Circular Memorandum No. 10 of 1919. 


From 
THE REGISTRAR, 


COURT OF THE JUDICIAL COMMISSIONER, 


- UPPER BURMA, 
o ; 
ALL SESSIONS JUDGES AND MAGISTRATES 


IN UPPER BURMA. 


Dated Mandalay, the 25th June 1919. 


The Officiating Judicial Commissioner, Upper Burma, has had his. 
attention drawn to the fact that the rules regulating the action to 
be taken in cases in which Judges and Magistrates find it necessary 
to comment upon the conduct of the police as disclosed in enquiries. 
and trials, require revision. Allegations of tutoring of witnesses, of 
the manufacture or suppression of evidence, and of extorting confes- 
sions of guilt by threats or inducements, are sometimes adopted as 
the line of defence in the criminal courts of this country and it is. 
inevitable that Courts should express their opinion freely on such 
allegations. It is however essential, both for the maintenance of 
public contidence in the administration of justice, and also for the 

- protection of the police force, that judicial comments on ‘such’ alle-. 
gations should be carefully weighed, should not go beyond the 
evidence available and should lead, when necessary, to adequate 
investigation. ee oe: 

2. The Officiating Judicial Commissioner, Upper Burma, desires. 
to lay down certain general principles to be borne in mind by Magis- 
- ‘trates and Judges who consider that the evidence before them calls. 
or strictures upon the methods employed byt !.. ;_ .<e: - 

(a) The misconduct to which attention is drawn in a judgment: 

' should be relevant to the case under trial. 

(b) Strictures upon the conduct of the police should be based. 
ona careful though brief enquiry made in the course of the trial,. 
‘showing that there are at least prima facie reasons to justify them. 

{c) Such strictures should be expressed in restrained and 
temperate language. oh ope : 

3. The Officiating Judicial Commissioner now directs that the 
following procedure be observed in regard to allegations made 
against the police and the comments which Judges or Magistrates. 
may make uponthem:— 

' (@) It is directed that in all cases where strictures are passed 

by Magistrates upon the conduct of the police,.as disclosed in cases. 


(2) 


coming before them, whether in the judgment or a separate note, a 
-copy of the judgment or note shall be sent at once by the Magistrate 
to the District Magistrate concerned. The District ‘Magistrate will 
-cause the allegations to be enquired into by a senior officer of police; 
-or will direct a magisterial enquiry according as he may think fit, in 
-accordance with the instructions contained in Police Department 
letter No. 10—7P.-6, dated the 4th March 1912. 

(6) In Sessions trials where strictures are passed by a Cour 
-of Session or the Court of Judicial Commissioner, Upper Burma 
if the facts are not sufficient to warrant the immediate institution 
-of criminal proceedings and if the Court is of opinion that an . 
enquiry of a special nature (other thana departmental or police 
investigation) is necessary, a copy of the note or judgment embody- 
ing thisopinion shall at once be sent to the District. Magistrate. 


The District Magistrate will then report the matter by the ordinary . - 


‘channel for the orders of the Local Government, which will issue. 
instructions for a public enquiry to be held by a commission of: 
-officers, and will appoint. the officers for that purpose. Sucha 
‘commission will ordinarily consist of two officers not belonging te 
the Police Department one of whom has had judicial experience. 
(c) In all other cases':where strictures have been passed bya . 
Court of Session or the Court of Judicial Commissioner, Upper 


Burma, i.c., where criminal proceedings or a special enquiry are not - - 


-considered ‘necessary, a copy of the: note or judgment embodying . 
the strictures shall-be sent to the District Magistrate who will either 
proceed as:in clause (a) above.or if he considers it desirable, move 
“the Local Government to direct. a special enquiry by Commission. 


4. Judges and Magistrates will seldom have the opportunity to 


investigate thoroughly the allegations made against the police in 
‘the course of a trial. They will seldom have more thana prima 
facie case showing good grounds for enquiry. They should accord- |: 
ingly in such cases abstainfrom recording, as if they had been fully . 

proved, statements imputing to the police corrupt or other repre- 
hensible practices which are to be the subject of future enquiry. 


’ By order, 
. Ep. MILLAR, 
Registrar. 


COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA. 


‘Corrigendum to Circular Memorandum No. 3 of 1919, 
dated the 25th February 1919. 


For the word “ cases” in the sixth line of the Circular Memo- 
randum substitute the word “ punishments.” 


By order, 
Ep. MILLAR, 
Registrar. 


Circular Memorandum No, 11 of 1919. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 
To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 4th July 1919. 


In passing sentences under the Gambling Act- . Magistrates. 
should be. careful to distinguish between persons, who are merely | 
present at or take part in illegal gambling, and the actual promoters. 
of the gambling. 

Gambling isa ffuitful cause of crime and the’ ‘promoters of 
gambling ona scale that is at all extensive require to be severely 
dealt with. 

Ordinarily a severe fine will be anfiotent for afirst offence 
under section 12, though. there may be exceptional cases in’ which 
imprisonment is called for. Magistrates should, however, ‘be 
very chary of awarding substantive sentences of imprisonment 
unless the offender has been previously convicted under the: 
Gambling Act. 


By order, 
Ep. MILLAR, 
Registrar. 


Circular Memorandtim No. 12 of 1919. 


Prom 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To a 
ALL JUDGES IN UPPER BURMA. 


Dated Mandalay, the Qist July 1919, 


In continuance of this Court’s Circular Memorandum No. 5, 
dated the 25th March 1919, attention is invited to Judicial Depart- 
ment Notification No. 75, dated the 16th June 1919, in which Rule 1 
of the rules framed by the Local Government uuader the Indian 
Soldiers. (Litigation) Act, 1918, in Judicial Department Notification 
No. 12, dated the 5th February 1919, is amended. : 


By order, 
Ep. MILLAR, 
_ Registrar. 


Circular Memorandum No, 13 of 1919, 


From 
THE. REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


ALL JUDGES AND MAGISTRATES 
IN UPPER BURMA. 


“Dated: Hindatay, the 30th July - 4918. 


’ The attention of alf Sudees and Magistrates is- drawn to - the 
following extracts from paragraph 177 of the {Rowlatt) Sedition’ 
Committee's Report, 1918 :-—- 

“We have had. our attention siotrttedliys drawn to the length of 
stale and cross-examinations in particular, Itis the duty of the 
Court to disallow: of its own motion examination or cross-examina- 
_ tion upon matters irrelevant or addressed directly or indirectly to | 
» a purely ulterior or collateral object and not to the question of the 
guilt. or innocence of the accused, or calculated to elicit directly or 
indirectly the disclosure of matters protected from disclosure by _ 
section 125 of the Evidence Act, concerning sources of information 
as to the commission of offences. : 

“This duty is not inconsistent with the Indian. Evidence Act, 
but directly arises out of it : 

of a 1 * 

“Phe same shaareitions apply ‘to the undoubted rule of law 
thatthe Court shall take as conclusive (save as excepted by section 
153) the answer of a witness upon a question - put as to credit only 
and shall ‘not treat the mere making of the suggestion involved in 
the question as indicating any foundation for it.” 

2. From cases both civil and criminal coming before him the 
Officiating Judicial Commissioner. notices that the abuse of cross- . 
examination isa growing evil and isone of the chief causes: of | 
excessive durations shown by Courts i in Upper Burma. It is the 
duty of Judges and Magistrates to see that irrelevant matter is-not — 

introduced into the case. The right .performance of this most 
important duty pre-supposes a clear conéeption ofthe fundmental.- 
principle of the law of evidence as: laid down in section 5 of the 
Evidence Act,—that evidence may be given of the existence. or 


( 2 } 


fon-existence of any fact in issue and of such other facts as are 
declared to be relevant in Chapter U of the Act and of no ‘others. 
Questions relating to facts aot in issue or which are obviously 
irrclevant should be at once disallowed and free use should be made 
of the provisions of section 186 which enable the court on its own 
motion to enquire as to the mode in which evidence offered is 
relevant before allowing it to be given. 

3. Judges and Magistrates should bear in mind the rule of law 
laid down in section 153 of the Act that (subject to the exceptions 
contained in the section) when 2 witness has been asked and has: 
answered any question which is relevant to the inquiry only in so. 
far as it tends to shake his credit by injuring his character, no 
evidence shall be given (by further questioning the witness or 
otherwise) to contradict him. No hostile inference may be drawn 

‘from the mere fact that such a question is put. 

4. Judges and Magistrates should make it a practice to decide 
questions as to the admissibility of evidence, oral or documentary, 
as they arise. Such questions should ngt ordinarily be reserved 
for decision until judgment is given. 

5. The Officiating Judicial Commissioner invites the co-operation. 
of all District, Divisional an Sessions Judges and District .Magis- 
trates in securing the right application of the above rules of: 
evidence with a view to checking the improper or irrelevant exa- 
mination’ or cross-examination of witnesses. In the course of 
inspection, and in disposing of cases in revision or on appeal, they 
should draw the attention of the Judge or Magistrate concerned to 
any instances of the neglect ‘of these rules and the admission in 
consequence of irrelevant evidence in the trial of the case. 


By order, 
Ep. MILLAR, 
Registrae. 


Circular Memorandum Wo. 14 of 1919, - 


' From Puli 
THE REGISTRAR, . 
COURT OF THE JUDICIAL COMMISSIONER 
UPPER BURMA, 
To ¥ hes ; 
= ALL DIVISIONAL AND DISTRICT JUDGES 
, a IN UPPER BURMA. 


j Dated Mandalay, the 19th August 1919. . 


‘It fas been found that much inconvenience is felt in the disposal | 
of. civil cases pending in this | Court in Appeal-or Revision by the .. 
. failure to. submit i in time the -records of proceedings by the lower 
— Courts. It is accordingly directed that the instructions. published 
in paragraph 741 of the Upper Burma Courts Manual andin | 
Circular Memorandum by No. 9 of 1909, dated the 18th. September 
. 1909, should be strictly observed ‘in. future or any- delay in the 
submission ot the records explained. 


oles , He a ee 
: >. %p. MELLAR, 
2 Registrar, 


Circular Mermmorandum No. 15 of 1919. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 
To 


“SESSIONS JUDGES AND MAGISTRATES 
IN UPPER BURMA. 


Dated Mandalay, the 26th August 1919. 


' With the sanction of the Local Government thef ollowing in- 
structions are tssued for guidance. . 
in many casesin which thelaw does not prescribe enhanced 
maximum punishment for a second conviction, it is nevertheless 
necessary to pass a severe sentence because the offender has been 
previously convicted of a similar offence or of some other offence 
indicating moralturpitude. (Cf. Printed Judgments, Lower Burma, 
page 93,) In such cases the record must show clearly that the 
‘previous convictions have been either admitted or proved. _ 
An accused person should not be asked if he has been previously 
convicted, unless there are primd facie grounds for believing that 
he has been so convicted, . 
' The procedure should be similar-to that prescribed in section 
310 (b) and (c) of the Code of Criminal Procedure, that is to say, 
when the trial is concluded, and the Magistrate convicts the 
accused at once, or adjourns the trial for judgment and has not 
made up his mind to acquit the accused, he should proceed to try 


* gs ucicta: 
the previous convictions. Form No. U.B. aininal ar Should be used 


for this purpose, i 
| These instructions will be embodied in the Upper Burma Courts 
Manual as paragraph 318s in due course. 


By order, 
Ep. MILLAR, 


Registrar, 


i 


Not translated into Burmese.| 


Circular Memorandum WNo. i6..0f 1919. 


From 
-THE REGISTRAR, ae 
iCOURT OF THE JUDICIAL COMMISSIONER, 
* UPPER BURMA, 


ALL JUDGES IN UPPER BURMA. 
‘Dated Mandalay, the 29th Ausust. 1919.. 


In adoption suits it isimportant that Appellate-Courts should: 
' know the exact words used by witnesses when they speak of the 
alleged adoption. It.is accérdingly directed that in recording the 
statements of witnesses in these cases the Burmese expressions | 
actually used by, the witness should be entered inbrackets after. the 

English: word “ adopt, ” “ adoption,” “ adopted son, "ete: 


By order, 
Ep. MILLAR, 
Registrar. | 


Circular Memorandum No. 17 cf 1919. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 


ALL JUDGES AND MAGISTRATES 
IN UPPER BURMA. 


Dated Mandalay, the 23rd September 1919. 


- In supersession of the supplementary rules relating ‘to the 
‘monthly check of the Bailiff’s Registers with the Registers of 
‘Courts and the Treasury Register, published in this Court’s Circular 
Memorandum No. 13, dated the Ist August 1910, the following 
amended rules are issued : —~ 


The monthly check of the Bailiff’s Registers with the 
Registers of all Courts at headquarters -will also include a check 
with the Treasury Register (No. T. F. 108). 


At out stations where there i is more than one officer exercising | 

judicial powers, the officer senior in rank should check once a 
- month the Bailiff’s Registers containing money entries of the other 
officer or officers with Court Registers, with T. F. No. 108 where it 
is kept, and with the cash-book. He should also see that Bailiff’s 
Register No. Vis fully and regularly entered up and check the 
exhibits in the Bailiff's hands with this register. At outstations 
where there is only one officer exercising judicial functions, he 
should make the same check once a month: a Officers 
should make the checks abovementioned, 


By order, 
Ep, MILLAR, 
Registrar. 


Circular Memorandum No. 18 of 1919, 


Prom 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 
To 


ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 22nd October 1919. 


Attention is invited to Police Department Circular No. 34 
of. 1919, dated the 15th August 1919, wherein rules for. the 
enforcement of the Preventive Law are published. 

The existing instructions contained in paragraphs 129 and 130 - 
of the Upper Burma Courts Manual will be amended accordingly 
in due course. 


By order, 


Ep. MILLAR, 
' Registrar. 


Circular Memorandum No, 19 of 1919. 


Peon 
THE REGISTRAR, 
COURT OF THE. JUDICIAL COMMISSIONER, 


: UPPER BURMA, 
To 
ALL JUDGES. IN. UPPER BURMA. 


Dated Mandalay,.the 24th October 1919 


' Orders of the Government of India issued: in. Home Department 
(Judicial) Notification No. 1201, dated the 8rd September 1919, are 
published for information and guidance : —— 

(i) that the provisions of sectiom 29 of the Code of Civil 
Procedure, 1908, shall apply. to-the Courts in Mesopotamia specified 
in the Schedule hereto annexed ; and 

' (2) that the service by such Courts of any summons. issued. 
by a Court in: British India under the said Code shall be valid 
service. 

ScHEDULE.. 
_£.Court of Appeal, Baghdad. 
2.. Court of First Instance, Baghdad. 
3. Court of First Instance Basrah.. 
4. Court of First Instance, Ba’qubah. 
5. Court of First Instance, Mosul. 


It is directed: that any sumumions for service on a party residing 
in Mesopotamia..should be forwarded. to one of the Courts con- 
cerned, with the name, description and place of residence and if the 
issuing Court is subordinate to the District Court, through the 


District Judge. 
Names of the Courts willbe inserted in paragraph 605, Upper 


Burma Courts Manual, in due course. 
By « order, 


Ep. MILLAR, 
Registrar. 


G.B.C.P.0.—Nee 17, JcC.U.B, 26-20-2 ie Est 








Circular Memorandum No. i of 1929. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 10th February 1926, 


When passing orders on applications for remands Magistrates 
are requested to note onthe back of the Police Case Diary, Form 


Pohieors that a remand ia the case has been granted up to the 
date fixed by them. 
- By order, 
Ep. MILLAR, 
Registrar. 


Circular Memorandum No. 2 of i9vo. 


From 
THE ees iblesees 


OURT OF THE JUDICIAL ¢ 


To 


COMMIS 3IONER, 
UPPER BURMA, 


ALL SESSIONS sues AND MAGISTRATES 


IN UPPER BURMA, 


Dated Manildlay, the 23th February 1920, 


The following list of offences under Special andioval as ts which 


are cognizabie 





within the meaning of se 
Procedure, 1398, and should be classified as such, has bo 
for the information and guidance of criminal 
ted ‘in the Courts Manual and the Judicial re mm ssiaaer looks 


ction (f), Code of Criminal 
an compiled 


wourts. fe will be 


to Sessions Judges and District Magistrates for assistance in keep- 


ing the list up to date. 


By order, 
Ep. MILLAR, 
Registrar. 





Cognizable offences under Special and Local Acts. 


Acts, 


The Indian Arms Act, 1878. a 
The Burma Military Police Act, 1887 .. 
. The Burma Excise Act, 1917 ae 
The Burma Ferries Act, 1898 
The Indian Post Office Act, 1898 | 
The Indian Railways Act, 1890 - 


moi! The Indian Registration Act; 1908. 
The Burma Salt Act, 1917 $4 
The Indian Telegraph Act, 1885 a 
The Metal Tokens Act, 1889 
The Indian Official Secrets Act, 1889. ‘ 
The Births; Deaths, and Marriages 
-Registration Act, 1886 Sif 
The Criminal Tribes Act, 1911 
The Indian Air Craft Act, 1911 % 
_ The Burma Habitual Offenders Restric- 
tion Act, 1919 


Sections. 


19 and 20. 
6 
ats inclusive, 37 and 38. 


32 (including abetments and attempts). 

100, 101, 119-121 inclusive, 126~129 ~ 
inclusive, and 130 (1). 

81.and.82.. i 

9, 10 and 13 read with section 9. : 

- 25, 26, 27 and 29 (including attempts). 


3 and 4. 

27 

21—25 inclusive. 

8 (including abetments and attempts). 


18 (1) (c).. 


Circular Memorandum No. 3 of 1920. 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
- UPPER BURMA, 
To ; i 
ALL SESSIONS JUDGES AND DISTRICT 
MAGISTRATES IN UPPER BURMA. 
Daied Mandalay, the 22nd March 1920. 


. The Judicial Commissioner has found that the existing procedure 
followed by the lower courts in reporting proceedings under section - 
438, Code of Criminal Procedure, is not satisfactory and varies 
considerably. eee eee 

With the approval of the Local Government the following 
instructions are accordingly issued for guidance:— 

“All reports under section 488 should be by proceeding contain- 
ing the following particulars :— 

(i) a brief analysis of the case; 

(ii) the sentence or order of the Subordinate court, with the 
name of, and the powers exercised by, the Magistrate passing it; | 
(if? the paxticular portion of the finding, sentence or order 
- which is considered incorrec?, illegal, or improper, er the particular 
portion of the proceedings which is considered irregular ; 

(iv) the grounds on which it is suggested that the High Court 
should exercise the powers conferred by section 439; - 

{yv) anote showing how much of the sentence passed has. - 
been already undergone by the accused; and ifthe sentence was 
one of fine or whipping whether the fine has been realized or the 
whipping inflicted ; 

(vi) the recommendation of the Judge or Magistrate ; 

‘(viii ‘a note whether the execution of the sentence has been 
_ suspended. : 
Norr.—These particulars should not be numbered nor set out in paragraphe 
' gorresponding to the numbers (i) to (v&) above. The proceeding should be 
composcd in the same way as a judgment. 

A true copy of the report should be forwarded tothe registrar 
with the records of the case reported upon and with the revisional 
proceedings ofthe Court or Magistrate making the réport. No 
‘covering letter shouid be sent. : : ‘ 

More than one case should not be reported upon in one 
proceeding. 

The inferior court should, whenever it may seem desirable to dc 
-80, be called on to submit an explanation with regard tothe point 
on whichit is proposed to make the reference, and the explanation 


should be sent with the report.” — 
The necessary amendments will be made in the Upper Burma 


Courts Manual in due course..: 







By order, 
c. B. AUBRRY, 
- Registrar, 


| Circular Memorandum No. 4 of 1920. 
. Ream 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, . 


To 
ALL JUDGES IN UPPER BURMA. 


Dated Mandalay, the 7th June 1920. 


fke provisions of paragraph 608 of the Upper Burma Courts 
Hanual are generally either misunderstood or disregarded. State- _ 
_ gnents made by parties who are examined by the Court under the | 
provisions of Order X of the Code of Civil Procedure are not 
evidence ; they are merely pleadings, 

pis) addition to being examined under the provisions of that 
Order the parties should also as a matter of course be examined 
by the Court as witnesses unless they refuse ‘to give evidence, of 
ure absent, in which-case the Court should record the fact of their 
vefusal or sicabiaiaialn in the case diary. 


By order, 
oF B. AUBREY, 
Registrar. % 


Circular Memorandum No. 5 of 1920. 
From 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 


UPPER BURMA, 
To 


ALL MAGISTRATES IN UPPER BURMA. 
Dated Mandalay, the 11th June 1920. 


The attention of Magistrates is invited to the Burma Habitual 
Offenders Restriction Act, 1] of 1919, and the rules framed there- 
under and published in Police Department Notification No. 280, 

dated the 17th November 1919 (Burma Gazette of November 22nd, 
1919, Part I, page 918). 

Magistrates empowered to try proceedings under section 110, Section $(1) 
Code of Criminal Procedure, 1898, have discretion to proceed either 
under section 110 of the Code or under section 3 (1) this Act, or 
under both. ; : ; 

The proceedings under section 3 {2) of the Act may be taken Sections (a) 
jointly with those under section 110, Code of Criminal! Procedure, 
and may be entered in and form part of the same record. 

But an order under section 118, Code of Criminal Procedure, Section 7, 
and an order under section 7 of the Act cannot be made against proviso (a). 
one andthe same person, anda joint proceeding as above -can 
result only in an.order under one or the other of these sections, or 
in the discharge of the accused. 

It must be laid down in the order of restriction whether the gection 7, 
personis required to. restrict himself, in his movements or to proviso (6) 

report himself or both. ; 

A Magistrate who is empowered to take action against a-convict-geotion 9{f). 
under section 565, Code of Criminal Procedure, may, instead of ‘ 
’ passing an order under section 565 of the Code, make an order 

of restriction against the convict under section 9 (1) of the Act. 

It must be borne in mind that an order under section 565 of the 
Code and an order under'section 9 (1) of the Act cannot be made 
against the same person. 

Before passing an order of restriction Magistrates must satisfy Section 
themselves that the person against whom the order is made has10 (1). 
adequate means of earning his livelincod within the area of restric- 

tion. 


Magistrates are empowered to revise their own orders with Section - 
regard to the area of restriction at any time. ‘ - 10(2). 

4 District Magistrate may revise or cancel any order of restric- Sections 1 
tion made by any Court or Magistrate having jurisdiction in hig29d 12. 
district, : i F 

The times and places of report must be st cut in an order Rule 3. 
requiring a person to report himself. 

By order, ; 
C. B. AUBREY, 


Registrar. 


Circular Memorandum No. 6 of 1920 


From 
THE REGISTRAR, 
COURT OF THE JUDICIAL: COMMISSIONER, 


ay UPPER BURMA, 
rire DIVISIONAL AND DISTRICT JUDGES 
IN UPPER. BURMA. 


| Dated Mandalay, the 19th tegen 1920. | 


The foltowing Notification fede by the Phere of India 
regardin 1g the exemption from Court-fees of certain estates of 
persons subject to. militany: law who have. been killed or have died 
of wounds inflicted, or as the result of an accident occurring or of 
a disease contracted within three years, befote’ death while on active 
“service in the war, is:igsued to-all Divisional. and Distr ict Judges 
in Upper Burma for information-with the request that they will, on 
- . application, refund any fees already. levied with effect from the 14th 
January 1915, under Articles 11, 12 and 12a° of the First Schedule - 
to the Court- tees Act, 1876, in.cases which would have fallen within 
the terms of Financial Department. ‘Notification No 120- F., dated: 
14th gegen 1915, it it had Geen) in sarin 3 


‘Govnitinsie oF INDIA, ee DaPanriiawr (J vorczat) 
NotIFICATION. 


‘Simla, the 17th June’ 1920.° 


N o. 1085. —tn exercise. of the powers conferred by section 85 of | 
-the Court Fees Act,:1870 (VII of 1870), and.in:supersession of Noti- 
fication.of the . Government of -India -in the Finance Department . 
. No. -120-F., dated the 14th January. 1915, the Governor- ‘General in: 

Council is " pleased. to make,.in the whole of British India, the’ 
- vemissions.hereinafter set forth in the fees leviable under Articles 
. 11, 12 and 12a of the First-‘Schedule of the said Act, on the property 
of any person subject to military law either under ‘the Army Act 
(44 and 45 Vict., Ch. 58).or under the Indian Army Act, 1911 (VIII 
. of 1911). whois ‘killed, of died of wounds inflicted, accident. occur- 
.-ting or disease. contracted within.three years. before. death, while. on 
active service in the present war, namely :— 
(a) Where the amount or value of property in respect of which - 
the, grant, of probate or letters of administration is made 


(2) 


or which is specified in the Certificate under the Succes- 

sion Certificate Act, 1889, or in the Certificate under 

Bombay Regulation No. 8 of 1827, does not exceed 

Rs. 50,000, to remit the whole of the fees leviable ift 

respect of th at property. 

_ {b) Where the said’amount or value exceeds Rs. 50,000, to 
remit the whole of the said fees ih respect of the first 
Rs. 50,000, and 

(c) Where any property passes more than once in con- 
_ sequence of such deaths te remit in the case of second 
and subsequent successions, the whole of the said fees - 
irrespective of the value or amount of such property. 


By order, 
€. B. AUBREY, 
Registrar. 


Circuler Memorandum Na. 7 of 1920. 


THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To 
ALL MAGISTRATES IN UPPER BURMA, 


Dated Mandalay, the 25th August 1920, 


Cases: are constantly coming before this Courtin which sentences 
_ of imprisonment passed in default of payment of fine are illegal. 
The attention of Magistrates is therefore drawn to sections 64 
40 69 inclusive of the Indian Penal Code and to the instructions 
contained in. paragraphs 381 to $86, Upper Burma Courts Manual. 

The question of reducing the powers of Magistrates who pass. 
such ‘iliegal sentences will be considered is all future cases. 


By order, 
Cz B. AUBREY, 
_ Registrar: 


Circular Memorandum No. 8 of 1920. 


From } 
THE REGISTRAR, 
COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 


To ‘ 
ALL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 25th Augusé (915. 


; A'case has recently come to the notice of the Judicial Commis- 
sioner in which a Magistrate, who had convicted a sepoy of an 
offence under the Indian Penal Code, sentenced him to one month’s 


rigorous imprisonment 77 military custody. 
The Jd udicial Commissioner directs all Magistrates to refrain 
from passing sentences of imprisonment, whether simple or rigor- 


-ous, in military custody. 


By order, 
Cc. B. AUBREY, 
Regisivas. 


Section ! 
(4. : 


Section 1 
(1). 


Section 1 

2 
Section 4. 
Section 2 
(1), proviso 
(a). ° 


Section 2a. 


Section 1! 


(1). 


[Not translated into Burmese.) 


Circular Memorandum No. 9 of 1920, 


FROM 
THE REGISTRAR, 
- COURT OF THE JUDICIAL COMMISSIONER, 
UPPER BURMA, 
To svete 
LL MAGISTRATES IN UPPER BURMA. 


Dated Mandalay, the 6th October 1920, 


_ The attention of Wes wetusied f is drawn ‘to the Workiain’ s Breabh 
of Contract Act, XIII of 1859, as amended by Act XTI of 1920, pub- 
lished at page 41 ef seq. of Part Vila of the Burma ‘Gazette, dated 


_ the Sed April 1920. 


The Act. provides-for the punishment of breaches of contract of 
artificers, workmen or labourers’ who have received advances: -of 


money on account of work to be performed. 


Action ‘under the Act-can only be taken on the complaint of the 

employer. 

The Act confines the utilization by employers of the ‘provisions 
of the Act to-cases where the advance of money does not exceed 
three hundred rupees, and the time for performance of the contract, 
where atime is fixed, does not exceed one year, and further the 
employer must move the Court within three months of the occur 
rence of the breach of the contract. 

-In all cases, whether a time is fixed or not. the Magistrate may 
in his discretion refuse to put the Actinto operation if he con- 
siders the terms of the contract are substantially unfair to’ the 
workman. 

On receipt of a complaint under the Act, the Magistrate must. 
proceed in accordance with the provisions contained in sections: 


-200-—2038, Code of Criminal Procedure, 1898. He must examine the 


complainant on oath, and should dismiss the complaint summarily 
if the conditions specified above are not fulfilled, or if he considers’ 
that there are -not sufficient grounds for proceeding against the 


respondent. 
Where a “Speach of contract has been proved, the Magistrate 


may in his’ discretion order either repayment of the - advance or 
performance of the contract and is no longer bound by the option 
of the complainant. He has also power to allow time for repay: 


‘ment and’ toorder payment, by instalments, and, if the order is for 





1 For the fee of the term “artificer, workman or labolirer: ” See— 
: G(VOL.BLR., 2t.. 
(ii) U.B.R. (1904-06), 1 1 W B.C.A., ae 
‘Gii) U-B.R. (1902-03), 1 W.B.C. A., 3 
(iv) 7 L.B,R., 82. 


£ 
{ @ } 


Vear 





: M: igistrate ordering’an artificer, workman or labourer, tmder 
section 2 ofthe Act, to repay the money advanced, or any part 
thereof, or to perform, or get performed, the work according to the 
terms of the contract, cannot at the same time sentence > him to 
imprisonment in default of compliance with the order under section 
2 (2). Such a sentence cannot be passed until the failure is proved 
to have occurred.’ 

When an order under section 2, sub-section {1), has heen passed 
it remains in force until it has been obeyed and the employer can 
at any time move the Court to inflict the penalty under section 2, 

- sub-section (2), for non-compliance with the order.é 

The Act enables imprisonment of either description to be ordered Section 3¢ 
as a punishment for a breach of contract. 

Any order under section 2 (1) may be varied at the discretion of Section 2 . 
the Magistrate at any time, but not so as to extend the period (3). 
fixed for | performance of a contract beyond one year. 

Uf after hearing the complainant and the evidence produced in Section 2B" 
support of the complaint, the Magistrate is of opinion that the 
complaint was false, frivolous or vexatious, he may under provi- 
sions analogous to -section 260, Criminal Procedure Code, order 
the complainant to pay compensation tothe respondent. Before 
such an order is passed the complainant must be called upon to 
show ‘cause why the order should not be passed against him. 

Imprisonment awarded in default of compliance with an order. Section 2B 
to pay compensation must be simple. (8). 

Offences under sections 2 (1) and 2 (2) of the Act, cannot be 
tried summarily.£- The cases should-be registered as Miscellane- 
ous not as regular-cases. 

The Secretary of State for India in Council or, the Government 
of India, or the Local Government of any Province of India is not 
a master or employer resident or carrying on business in any place 
pera the Act applies, within the meaning of section 1 of the 

ct 

The Act applies only where there has been a contract for work 
with money given as wages in advance. It. does not apply where 
' money has been given as a loan, with a condition attached that-the 
borrower is to work for the lender.® 

Proceedings under section 2 {1) of the Act are criminal proceed- | 
ings; and a prosecution under section 211 of the Indian Penal Code 
for. instituting proceedings without just -eause under section I of the 
Act will lie.’ 

The Act does not refer to contracts to be performed outside the 
limits of British. India.® : 


4‘ 
é 


By order, 


Cc. B. AUBREY, 
Registrar. 











2 Bombay H. C. Cr. Rui., “No. 24 of 26th April 1888 and No. 31 of 8rd May 
1888. See also 1.L.R. 5 Mads, 376 Bom. H.C.Cr. Rule 31 of 1888. 
3 Cr. Revision No. 122B of 1920. This ruling will be published shortly in os 


L.B. R. ‘ 
42L.B.R., 163. 53 L.B.R., 33° ¢ L.BR., 187, 
“T!e]h. B.R., 300. 810 L.B.R. 53. 


C,BC.P,O,—No, 17, J;C,U.B,, 28-10-1922—750 
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Accusgp, An—person cannot be put on his oath or.examined as a 

witness in the case in which he is—Sce Criminal Procedure ..._ - 115. 
‘Accusen PeRsons.—Omission to examine—under the provisions of 

sections 342 and 3¢4,‘Code of Criminal Procedure, fatal to the 

validity of 2 trial, Provisions of section 342 imperative— 

failure to comply with them is not a mere irregular ity curable 


: under section 537-—See Criminal ‘Procedure es oe 18. 
AccusED-—person—A ‘Court -ordering further enquiry to -be made 
against an—person discharged should record its reasons 
sufficiently fully to give the—notice of its grounds for its order 
—See Criminal Procedure des Sas ae r6. 
AccompPLicE.—The confession of a co-accused person is not the 
same thing as the testimony cf an—and stands on a different 
footing. It may be taken into consideration as lending 
support to other evidence in the case. But if there-is no 
other evidence, it is not a proper basis for a conviction. It is 
not strengthened by the fact that it issupported by other con- - 
“fessions, whether these have been made in such circumstances as 
to preclude the theory that there-has been connivance between 
es the persons making the confessions or not—See Evipence 3. 
’ AcaviTTaLrs—reversal of—-The power of reversing—on revision at 
the instance of private parties is one that will only be used 
sparingly and where the interests of public justice demand it. 
—See Criminal Procedure ... ane des an 
AcREEMENT=-where two persons combine their money or skill in an. 
undertaking with an—to share profits and losses, such an—is 
in fact'a partnership—See Contract’ ar eo 69 
Acrnt—Exception 1 to section 108 of the Contract Act applies to 
sales of goods made by an—in defiance of his principal’s 
instructions provided that the buyer acts in-good faith and 
that the circumstances are not such asto raise a reasonable 
' presumption that the—has no right to sell the goods—Sve | : 
Contract av vag wee vee? “ee aI7. 
Acext, Held,—that section 5 of the Upper Burma Civil Courts - 
Regulation forbids a recognized—doing such acts as examin- 
ing and cross-examining a witness or addressing a Court on 
behalf of his client unless he has been licensed thereto by. the 
Judicial Commissioner either generally or specially.~-See Civil 
Procedure, O, TIL, r. 2, Upper Burma Civil Courts Regula- 
tion, 85 eee bee! eee c ove pare} 
’ Auixcations.-— Held,—that a person who has taken his complaint to 
the police and to the Court without. unreasonable delay was 
protected from an action for defamation of character in réspect 
of~-contained’in such complaint.—See Defamation—Action for— 88. 
A®PtaL.—No--lies from a decision on a preliminary issue in a suit 
where such decision does not determine any of the reliefs 


- claimed in the plaint,—See Civil Procedure wae “a z 


RVI INDEX 


A—concld. 


AvrgaL. Held,—that the right | of-against an order granting an 
application for review is restricted bythe terms of Rule 7, 
Order XLVIL.--See Civil Procedure Code,O. XLVILr. 7... 
APPRLLATE.— Held,—that apart from O. 41, r. 23, Civil Prccctice 


Code, an—Court has inhérent power, when a suit has’ been = 


decreed against the defendant ex-parte, not only to reverse a 

. decree passed on evidence given by the plaintiff only, but also 

to direct a retrial of the case. See Civil Procedure eee 
AMREIPRATION, Held also,—-that where 2 claim’ has been submitted 
to—and an award made, the claim for compensation is merged 

in the award and the payment of any money directed by the 
award appéars to be’asiniple claim for money of a kind 
cognizable bya Court‘of Sinall Causes.—See Provincial Small 

; Cause .Courts Act—Srecific Relief Act eae ine 
ARBITRATORS:—~Award by-Effect of—See: ‘Specific Relief yea 
’ ARBITRATION AWARD,—Aeld—that an award is final and cannot be 


questioned except upon such grounds ¢.g, corruption or an. 


illegality apparent upon the face of the award as are set out 
in theSecond. Schedule of the Code of Civil Procedure and 
there is_no'reason for departing from this principle where the 
Court itself has been appointed and has accepted the office of 
arbitrator. - 
LL.R, 38 Cal. 421... : i 
——36 Mad. 76, 
Maung Kala and one v. Maung Meik and one 
“ARMY Act—136, 144,.—Held—that the pay of a Non-Commissioned 
Officer is exempt from attachment ey a Civil Court. 
L.¢., Vol. X, 79. . 
- Ly Vol. XXL, 9356 A 
; Santa v. Sergeant Battersby’ : 
-Assiongx,—Held,—that section 8 of the Negotiable Tniteanients Act 
prevents-any person suing ori a negotiable instrument, who is 


not named:therein as the payee, or has not become entitled ; 


__as endorsee or—See Negotiable Instruments ee 
Awarp, Held,--that'a suit for thé Specific performance of an—is 


not asuit for the specific performance of a contract.—See Pros, 
vincial Small Cause Courts Act—Specific Relief Act abe: 


-Awarp.—Held—that an—is final and cannot be questioned except 
upon’ such grounds, ¢.g.; corruption or an illegality apparent 
upon the face of the~as are set-out in the second Schedule of 
the Code of Civil Procedure aiid there is no reason for depart- 


ing from this principle where the Court. itself. has been appoin-:' 


‘ted and has: accepted the office of arbitrator—See Arbitrae 


tion-Awaid © one 
vine OF AsiTRAtors,Effect of-—See Specific Relief ay 


‘Bonpd.—An seliag made bi a  Magieteate’t to exécute‘a—under' section” 


3 of the .Burma Opium: Law Ametidment Act'is ‘appéalable 
to the District Magistrate—S¢e-Opium Law Ametidment Act’ 


Buppinist Law.--Divorce,--Mere clandestine intércourse after 4‘ 
divorce.is not sufficient to revive the marriage under Buddhist 





Law. : 
Maung Po Lat v. Ma Nome Ma see | ee 
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B—contd. 


Buppuist Law: Divorce—Held-—that ina suit for divorce be- 
tween Burman Buddhist it is not necessary to claim partition 
of property~eld alsomthat in such a suit it is the kind of 
divorce granted which determines the rule to be followed at 
partition~— } 

U.B.R., U897202, IL, 34 
— 1902-03, B,L. Div. 6. 
—— 1994-06, B.L. Div. 1, 3, 6. 
1 U.B.R., £QTo-T3, p. 30. 
Il U.B.R.,, 191416, p. 32. 
6 L.BR., 1&8 
8 L.B.R,, 1. 
Maung Nea v. Ma Pyu e iy 

Buppuist Law—Gier.—Held—that gift made by geand-parents to 
grand-children like gifte made by parents to sons entering 
the priest-hcod are merely contingent ‘gifts and that the rules 
for such gifts are intended to operate merely'as ruleé of inherit- 
ance and do not give the donee any claim as against the 
donor during the fatter’s lifetime. 

S.J..B., 30. 
& L.B.R., 190, ; ; 
Ma Melv. Maung Lauk Huya and two others ee 

Buppaisr Law--Iweervrance.—Held—that a “Pongyi” or 

_ “Rahan” cannot inherit property from his lay relatives after 
his ordination, 
2, Chan Toon’s Leading Cases 235. 
Ti U.B.R., 18971901, page 54. 
s——- 1914~16, page 61, f ; . 
Shwe Ton v. Tun Lin (Civil Reference No, t of 1986 of 
the Chief Court, Lower Burma) unpublished. 


eae 


Maung Pwe and two others v, U Inguya.and another © 4... 


Buppsist Law—Inuerirance.—Held—that where there are no 


children of the marriage of their step-father with their mother. 


and no children: of-the step-father by any other marriage, 


step-children are entitled as against their step-tather to a . 


one-fourth share of the jointly acquired property of thé 
marriage of their mother with the step-father and also to 
one-fourth of property inherited by the step-father during his 
marriage with their mother. 

Held also—that as against their step-father’s widow the 
step-children of the deceased step-father by an earlier wife 
are entitled to the same share of the jointly acquired and 
inherited property of the marriage of their mother with their 

- step-father.to which they would have been entitled as against 


their step-father himself. _ : 
Held furythey—that as against their step-father's widow, 


the step-children are not entitled to any share in the jointly - 
acquired property of the marriage of their step-father with 


the widow. 

‘S.J.L.B. 18, 177, 1£0. 
U.B.R., 1892-96, IT, 93. 
——— 1897-01, II, 66, £22, 126, £64, 185, §35. 
—— 1904-06, EH], B.L, In.» £. 
II_ U.B.R., 1914-16, 74. 
P.J.L.Be, 299-. 
a L.BLR:s 174. 
3 L.B.R,, 219. ; 
4 LB.R,, 116 
9 L.B.Rey 176. ‘ é 

~ Ma Nyein and one vo Ma The Geung ~* oe ove 
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‘B—contd. 


Buppuist Law—Inuerirance.—The children of a divorced wife who 
live with their mother and do not maintain filial relations with 
the father are not entitled'to share in his estate where there 
has been a division of property at the time of divorce~-See 
Probate and Administration 

' Beppaist Law —INHERITANCR—PRE-BMPTION.. Held —that cocheirs 


have a right of pre-emption in respect of the share of other co- 


heirs in undivided inherited property so long as the Property 
remains undivided, but that after partition there i is-no right of 
pre-emption in respect of the separated shares, 

i. L_B.R., 144, 

_ Vu 1B. R, » 466. 
U.B.R., 1897-01, II, r6s. 
——— 1897-01, | Il, 156. 
—- 1907:0y, 1 Buddhist Law——Pre-emption, tr 
S.J: L.B., 39, 4%, "76. 


- Maung Pu Za and three others v. Ma Nge Ma and.othersnv 


Buppuisr Law—Inaeritance—A Burman Buddhist married .a 


second wife after the death of his first wife, and. died leaving’ - 


a child by his first wife and his second wile, with her son by 


him. The surviving widow’s claim was time-barred and she . 


also relinquished it? In a suit by the son’ of the second 
marriage for a share of the hnapason property of the first 


marriage brought to the second, which was in the possession of: 


_ the child of'the first marriage. 
_» Held,—-Dissenting from the ruling in Mi.Chin Mya vs. 
: Mi Ngwe Yon, IL U.B WR., 1924-16, page .74—that the child of 
the second marriage is, on the death of his. father,: entitled to 
one-eighth shate in thehnapagon: property. of the'first marriage 
_ and that his share is not.recoverable through -hismother, but 


-ts independent cf her, and can-be sued for in: her life-time” 


being taken direct:from ne three-quarter share of the.child 
of the first marriage. 
i U.B.R., 1914-16,. spage TAs dissented from X.LB.R., 
page 10 followed. 
U Gaung’s Digest, sections 212.and 229. 


Attagankhepa. Dhammathat, section 220. Tha Gywe's 


“ Conflict of authority in Buddhist. Law,” Volume HI, 
Pages 86 and 96, 
Me Oung’s “ Treatise.on Burman Buddhist Law is mes 
Ill; page 357, 10: B’ L,T., page-41... -. 
* Ma Ein Hlaing and three others v. Ma Shwe Kin. ch i 


' Buppuisr. Liw—Marriace—Damages for breach -of promise, - 


Held,—that" whether there is a.betrothal -or not. the-consent of 


-the parties is necessary to a valid marriage, and that en _ 
action for damages. for breach of.promise of marriage. cannot | : 


be maintained against the parents. of a. Burmese Buddhist in 


respect of a promise made Py" such. parents to give their son in ~ 


Marriage. 
VIL L.B. R, 347. 
. LER, 21 Bom, 23. 


“Maung Po Thaw and oné v, Maung The ‘Maing andone... 


Bisset Law—IfARRIAGE, “Held—that a Burmese Buddhist. 
youth can make 4 valid promise of marriage : -at any: time: 
after he is physically competent for martiage and. that he can 
be sued for damages for breach of such promise althouch ‘he is- 
under 18 years of age. . 

a U.B.R., 1907-095 ‘Gantrsct 5 
U.B.R., 1897-01, II, 199. 
desing Nyein v.. Ma Myin , : 
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B—concld. 


Buppuisr religious gifts are not excepted from the ‘operation of 
section 123 of the Transfer of Property Act—See. Transfer of 
Property - to : Piss wa 

Burman Buppursts—in a suit for divorce between—it is not neces~ 
sary to claim partition of property--Se¢ Buddhist Law— 
Divorce een ae soe aoe v0 


eee 


Crvi_ ProcrpuRrs, ~23--Damages— Malice Held—that before an 
action for damages for malicious prosecution can be sustained 
it is not necessary that-the’plaintiff. should have béen formally. 
acquitted: but something more than an inference from the- 
general:circumstances of the criminal:case is necessary and it 
must be definitely proved either that there was malice, or that 


there was such a wilfully false statement to tte police as _ 


would josiity an inference of malice. 

I.LLR., 6 Bom., 376.. . 
Civil-Second Appeal No, 28 of t926 (not published). 

Maung Po Lun v. Ma Nyein Bon ... a + aes 

Cri. Procepure—azo (b).—Held—that where the place where a 


contract was made was not within the jurisdiction of a-Court, - 


the Court: scill has jurisdiction if the place where the contract. 


was to-be performed, or where in its performance, the money: 
to which the-suit related was expressly or implicity payable 


was within the jurisdiction of the Court. 


LL.R., 34 All, 49. a 
om gr Mad.,.923. °° ; é 
eghra; Ramnivanjandasv: Thekurdas «wn - aes 


Civit Procepurs—24.--Held;—that an .order: passed under the 
provisionsiof section:24;0f the Civil Procedure Gode read with 
section'a5.ofthe Upper Burma Civil Courts Regulation was. 

“not.a decree and that an order for costs passed. 2s part of such. 
an order was not’ appealable. "9 fe 

LL.R., 16 Bom: 676. 

—-- 37’ Mad., 341. 

—— 34 Cal., 878. , oe Ee : 
Mo Tu. and.one. v.—Kumar Gangadhar Baglayete. >» 


Crviz, Procepurs—80.—No appeal lies from‘a.decision on a -preli-. 


e===e@any of the reliefs claimed: in the-plaint. 
Nga Meik and onev, Nga Gys ws crite 
Crvii Procepurz—t100,—It is permissible for the High Court in a 


o° 7~ minary:issue in a-suit where: such decision does not determine 


second appeal to examine the evidence’ in order: to:see whether ; 
there is any evidence on which the findings ofthe Lower . 
Appellate Court could properly bé based.—See Probate and - 


Administration; 


Civit Procepure—115, (¢).—Held,-that a material irregularity or. 
illegality:is: not in itselfa sufficient:ground-for revision under—. . 


. There:must-have been at the same time a: wrong or irregular 
exercise of jurisdiction; 
B.L.T., X1, 48. 
wee HLL 
2LBR,P.333 — - 
. 28 C,W.N.,:627, 0 Tks a 
2 Ma E Ko v. Mia, Pwa Hrd and one — Biwi! scenes 
~ -Crvit Caurts—section :53' (a) -(ii)’ of the ae Burma: Land and 
5 Revenue Regulation does not-ibar ‘t 


jurisdiction -of the - 
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ordinary—in respect of disputes between private persons regard. 
. ing the ownership or possession of State land or any lien upon or 
other interest in such land or the rents, profits or produce there- 
of—-See Upper Burma Land and Revenue Regulation 


_ Civiz. Procepure—O. III, +. 2—Upper Burma Civil Courts Regula- 


tion, 25. Held,—that section 25 of the Upper Burma Civil 
Courts Regulation forbids a recognized agent doing such acts 
_as. examining and cross-examining a witness or addressing the 
Court on behalf of his client unless he has been licensed 
thereto by the Judicial ‘Commissioner either. generally or 
specially. - 
7 BL.T., 206. 
19 C.W.N,, 64. : 
S.C. Banerjee v. A.C; Muterjee and one Nes 
‘Cevit Proceovke—O. V, 1. 17. Zeld,—that rule 17, O, Vy of the 
is intended for cases ii which the summons should’be affixed 
‘in the way required by that rule after a proper attempt has 
been made'to find the defendant. 
U.B.R., 1893-96, II, 262. © 
IL. Ry: 19 Cal,, zor, 


Maung Maung Titan v.L. K. S.M: einen or Chetty soe 


be ac Procepure—O, VI,¢: 17,—-A plaint« cannot be amended so as 
.to convert a suit on a ‘promissory ne into a: suit ona 
~ mortgage bond... 
- Ma Nyun vy. Maung Shwe Kaung and two others 
Civit Procrpurz—O. 6. .—Pleadings—Held —that the determina- 
: tion in acaitse must be founded upon'a case set up inthe 
pleadings or involved in or consistent ‘with the pleadings. 
5 LB.R., 76. 
- B8LBR., 334. “ ae 
Haji Chit and ive ‘bhiers Vs ‘Haji Kyaw wy 


; Crvin Procepure—O. xX, rv. $—Held—that whereas in a ‘suit ia 


_ against a debtor and his surety for money lent the mere 
- omission of the plaintiff to pursue his suit against one of the 
"defendants with the result that defendant’s name is struck off 


and the suit dismissed against him under O. IX,t. 5, does not: 


discharge the surety, rovided the suit is atillin time againgt 
- the principal, where the plaintiff" expressly waived -his claim 
- against ‘the principal debtor and informed the Court that he 


would obtain decrees against the surety only, itwasan act or. — 


omission the legal consequence of which was to discharge the 
principal debtor within the meaning of section 134 and there- 
fore. the plaintiff had no further right of suit against the’ princi- 
pal debtor and could not récover from the surety, : 

1. L.B.R., 150. 7. ; 

LL.R., 39 Bom., 52. _ : 

Burma Law Times, VI, 62.. 

Maung Po U and one v. Maung Kyaw 


Crvit Procepurz.—O.: X XI; rr. 58, 63, section 1g Held-—that, 


where a remedy is provided ' by a formal suit to displace ‘an 


“order of a summary ‘nature: the High Court-will-not interfere 


on revision merely because there-has béen ‘an error in the 


misappreciation of evidence or misconstruction of law unless the 


- extrinsic conditions of the Lower Court’s legal activity have., 


been ‘impunged, .. 


LL.R.; 8 Mad.; 493 AL rea, ts AIL, 405. 
nt BG All, 164. oe me a -» 290. 
——29Cal,.543. °. ——— 7 Bom., 341. 
—— 10 All, a2. ‘ LL.B.R, Fede Boas 
- SL.B.R.146. 1, U. B. Rs thg—o1, Il, 311. 


” Mating ‘San Ba v. * Maung Lan Bye : ove” re 
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Procepure,—O, 15 tr. 66 (4), section 73 (b)—Property under 
usufructuary mortgage is attachable in execution of a decree 
but the decree-holder has only the right to bring to scale his 
Judgment-debtor’s right or equity of redemption, But unless the 
mortgagee consents the decree-holder has no right to bring the 


Property to sale. Allhecan¢ell is the residual right of the: 


mortgagor, that is the right to recover the property on-payment 


‘of the mortgage money. 


When a Court receives an application for execution against 


property which is admittedly or is alleged to be subject to - 


‘mortgage, it should give notice to the mortgagee and ask him 
whether he consents to the sale of the property free of mort- 
gage. If he consents and there is no dispute as to the fact of the 
mortgage or the amount of the mortgage money the Court. may, 


‘under section 73 (2) of the Code of Civil Procedure, direct the sale 


Crvib 


of the property free of mortgage, giving the mortgagee the 
same interest in. the proceeds of sale as he had in the property 
sold. Inthat case no mention of the mortgage should be made 
in the proclaraation of sale. : 
U.B.R., 1897-01, I, 262. 
—— 1892-95, LI, 613 
Ovanna Perumal Chetty v Maung Myin and one ah 
Procecure,—O, XXI, rr. 100, 101 — Section 47.—-Where the’ 
interpretation sought to be put upon words of the Limitation 
Act is arrived at by implication and by reference the Court 
ought not to adopt 4 construction which has a restrictirig and 
penalising operation unless it is driven to do so by the irresisti- 
ble force of language, ‘ 
An application by a judgment-debtor alleging that land in 


- excess of what is affected by the decree has beeri made over by ' 
‘ the Court is governed by Article 181 and not by Article 165 


' Civie 


Civin 


of the Limitation Act-—see Limitation 


Proceporr.—O, XXIU,¢. 6.—Ae, d—that the provisions of O. : 
“XXIL 1.6 of the Civil Procedure Code cover not only the case 


where a judgment is delivered in ignorance of the fact that a 
party has died between the conclusion of the hearing andthe 
delivery of the -decision, but also provide for the delivery of 
judgment where the Court is aware of such death. The death 
of a party is not sufficient cause for allowing the withdrawal of 
a suit which has been completed.in every respect except. 
for.such delivery of judgment, . 
LL.R, 21 Bom., 314.. 
-——33 Bom., 722. 
Ma Kin Nyun v. Ma Tin sae sen tae 
PROCEDURE.—O. XXXIV, rr. 7 (c), 8.--Redemption of usu- 
fructuary mortgage after date fixed in preliminary decree. The 


‘District Court on appeal gave a decree‘for redemption of a | 


usufructuary mortgage and fixed a date for payment of the 
money into Court under O.. XXXIV, 1. 7 (c). The money was 
paid into Coart after the date specified in the decree and in 
execution proceedings the Court attached the land and made 


it over tO, the decree-holders. No extension of time had — 


been asked for and no notice. was given tothe judgment-debtors, 
Held,—that although a decree-holder may not be pree 
cluded from redeeming at any time before a final decree 
is passed under O, XXXIV, r. 8, there is no provision for the 
execution of a preliminary decree, and 2 final decree cannot be 
dispensed with. The correct course in such a caseisto apply 
for an extension of thetime.. If the Court proposes to accept 
A payment after due date, it could not pass a final decree 
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without giving the judgment-debtor ; an opportunity of eit 
heard, 
U.B8,.R. 1897-a1, If, 582, 
LL, R., 36 Cal... 1@8: 
Maung Tun Maung and one v. Ma Ywe and three A 
wiz, PRocepurs.—O. 41, t. 23,’ Held—that a part from O. 44, r. 
@3, Civil Procedure Code,an Appellate Court has inherent. 
power, when a suit has been decreed against. the defendant 
ex-parte, not only to reverse a decree “passed on evidence 


given -by the plaintiff only,. but also 1 to direct a retrial of the - 


fase, 
LL.R, 22, Mad.—y44s. 
30,Mad. 54... 
2iC.W.N, 877. 
C.A. No. 220 of 1918 (unpublished). 
‘Ma On Me v-Ma Pya Gyi and thee others - 
iver Procepours Cope.-O. ALVII, r..7. Held,—the tight ee 





appeal against an order granting an application for reviews 


is restricted by the terms of Rule 7; Order XLVIL 
ALLR,, 41 Cal, 746.50. * 
‘“Ramdat "Kurme Vv. Pav asutan 
raCCUSED.—The confession of a-—is not “the same thing as the 
testimony of an accomplice and stands on a different footing, 
' It may be taken into consideration as lending support to other 
evidence in the case. But if there is no other evidence, it is 
not a proper basis for a coriviciion. It is not strengthened by 


‘the fact that it is supported by other confessions, whether hee: of, 


chave been’ made in such circumstances as to prectude the 
theory that there has .been connivance between the Persons 
making the confessions or not—See EvipeNcg 


*BEIRS— have a tight ‘of pre-emption in respect of the shares. of 


other-—in undivided inherited property so long as the property 
remains undivided. but that after partition there is no right of 
pre-emption in respect of the separated ie Paes Buddhist 
‘ Law—Inheritance - Pre-emption ae 

MMI MEN T,—The question -as to. whether there is an absence of 
evidence to warrant a—is a mein of law and not of fact—Se¢ 
Criminal Procedure . 

MMITMENT:—If a Magistrate i is in doubt as to the credibility of 
the witnesses and the evidence if believed, is sufficient to justify, 
a—he-should commit thé case—See Criminal Procedure 

MMON Careter—responsibility of—not within the Contract Act— 
See Contract ....: 

MPRNSATION, Held also j—that ‘where a claim has been submitted 
to arbitration and an, award made, the claim for—is merged in 
the award and the payment of any money directed by the 
award appears to be 2 simple claim for money of akind cogni- 
zable by: a Court of Small. Causes.—See ischinina’ Sniall 
Cause Courts Acts—Specific Relief Act | 


MeLainr, Held,--that there is no provision of law in- “the Indian d 


Penal Code or in the Code of Criminal Procedure -which 


~-—testricts the right.of.a.person_not in possession to make a—to ._ 


‘a Magistrate.in respect of the offence.of trespass even though 
_ that offence is alleged to ‘haye been committed against:the 
third person, nor does the definition . of Criminal Trespass - 
contained in section 441 of-the Indian Penal Code restrict the 
offence.to cases in which the person in actual possession is 
insulted, intimidated or annoyed, 
Held. "further — -—that an order under section 522, - -Code of 
; ‘Criminal Procedure, need not. be made at the time of convyic- 
tion: it is: sufficient it is made without unreasonable: ‘delay ; 
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and that an offence attended by criminal forcé within the 
meaning of section 532, Criminal Procedure Code, includes an 
offence in the commission of which there has been a show of 
force.—See Penal Code, 441, 447 ; Criminal Procedure—s22 —. 
Compxatnt.—Held,—that a person who has taken his—to the police 
and to the Court without unreasonable delay was protected 

from an action for defamation of character. in respect of alleg- 

ations contained in such.—See—Defamation—Action for ... 
Consent.— Held,—that whether there is a betrothal or not the—of the 
’ parties is necessary to a valid marriage, and that an action for 
damages for breach of promise of marriage cannot be main- 
tained against the parents of a Burmese Buddhist in respect of 

a promise made by such parents to give their son in marriage 

—See Buddhist Law — Marriage one . soe 
Contracr—38.—Under section 38-of the Contract Act payment to 


One of joint promisees discharged the debt, and one of several - 


payees can give a valid discharge. The presumption of 
equity raised in English Law that where there is moré than 
one obligee they are tenarts in common and not joint tenants 
of the debt is of doubtful application in India, 
21 Cal., L.J.,570. Bis 
1.L.R., 38 Cal., 342. 
36 Mad., 544. 
- 22 Q.B.D. (1889), 537. 
‘Maung Nyan Mov. Ma Po and one oes one 
Contract—108—Held—that exception 1 to section 108 of the Con- 
tract Act applies to sales of goods made by an agent in defi- 
ance of his principal’s instructions provided that the buyer acts 
in good faith and that the circumstances are not such 26 to 
raise a reasonable presumption that the agent has.right to sell 
the goods, : 
LL.R., 33 Mad., 783. 
24 Bom., 458. 
—— 11 Bom,, 70}. 
—— 27 Mad., 424. 
12: Bengal, L.R., 42. 
a2 C.W.N., to42. 
37. P R., 107, 1296 ; 
Dulabdass and one v. Ma Win aes re ste 
Conrract.—Héld,—that a suit for the specific performance of an 
award is not asuit for the specific performance of a—. —See 
Provincial Small Cause Courts-Act—Specific Relief Act | 
Cowrract, 23. Held—that a contract in the nature of a marriage 
brocage contract is opposed. to public policy and should not be 
enforced. -— : . : : 
: 1.L.R., 23 All, 495. 
—— 13 Bom,, r31. 








—— 17 Mad.,o. Sag: 
: Maung Pyov Maung PoGyi iw ea aoe 
‘Contract, 151, Carrier’s Act-—Held,—that the responsibility of 2 
“ common carrier is not within the Contract Act, A common 
carrier unless he is protected by a special contract or by 
‘statute, is liable as an insurer of goods, that is, he is 
- responsible for évery injury to the goods occasioned by any 
means whatever except only by the Acts of God and the 
King’s enemies. _ f 
I;L.R.; 18 Cal., 620. 
27 Cal, L.J., 615. 
1 C.W.N., 339. a : 
Maung Po Taw v. Havamdi Missay and two others 
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Conrract, 240.-~Aliegations of fraud must be specific and not 
general and the facts constituting the fraud or-from which it is 
to be inferred must be clearly indicated, 

Where two petsons combine their money -or skill in an 
undertaking with an agréement to share profits and losses 
such an agreement is in fact a partnership. ae 
: LL.R.4 All, 74. 

_ Manik Chandy. Roi Bahadur Giridharilal . eer 

Courkr—AHeid,—that a party to a civil suit who makes a defama- 

-tory statement in—which is not covered by any of the .excep- 

tions to section 499, Indian Penal Code, is not protected from 

“prosecution for an offence punishable under section 500, Indian 
‘PenalCode — be 

. eld also,—that even if there: were a general privilege in 

fespect of words uttered in—such privilege only refers to 

‘words spoken inthe ordinary coufse of a proceeding before 

a=~, —See Penal Code Ra ue ast 

“Court-rees—7 {V)-(c).—Held-—that the provision of section 7 (V) 

{c) of the-Court-Fees Act apply to the valuation of “ religious ” 

land and) that its value-must be deemed to be the amount 


at which the Court estimates it with reference to the value of — 


similar “npn-religious ” Jands in the neighbourhood. 

Maung Merk and one v. U Kumara we 
_ Ceeprror.—Held,—that there appears to be nu reason why the 
Court’s powers under section 48 of the Provincial Insolvency 
Act should. not at any titve be put in motion by a—and the 
Court. is then bound to considér whether the debtor. has made 


false entries in the inventories or lists, or committed any. of the’ 


__ other acts set out in that-section.—See Provincial Insolvency 
Criminat Procepure—46 (3). Right ° of ‘private defence—See 
Penal Code - ... “gees 4S a wean 


: ‘Cremanat PRrocepurs—t144, 145,—Held—that under section 144, 
Criminal Procedure Code, a Magistrate can proézed to pass: 


an. order when one of the rival parties is found to be in 
., Possession of -the land but that except in cases of grave 
" emergency section 145 is the proper section under which to act. 
Gs oS LL, 26 Mad,, 471 ; 
———- 32 Cal., 966," 
IrC.W.N,, 297i, ; 

Nga Po Hmi v, Mi Shwe Tha ae Ves Lites 
CrrminaL Procepurs—i4s, 435 (3).—Held—that orders passed 
under Chapter XII, Code of Criminal Procedure, are not sub- 

/ . ject to revision being expressly excluded from the operation of 
‘Section 435 of the Code by clause 2 of that section, 
_ But to deprive the Hight Court of the power of interference 
in revision the proceedings must be proceedings under 
. Chapter XII of that Code in fact and not only in name. 
“LLR , 26 All, 144; : 
wid _ Nga Hpay and onev. Nga Aung Baw and z'others oe 
CRIMINAL - Procepurg—i45-435 -(3).—Proceedings under section 
145, Code of ‘Crimirial. Procedure, do. not constitute a trial. 
and are not in the nature of a trial. 


---- An order, therefore; refusing to-held-an-enquiry under-that— 


section on the ground that one of the respondents had been 
Prosecuted and acquitted under section 447, Indian Penal Code, 
and: that therefore section 403, Code of Criminal Procedure, 
applied, was not an order which could be sustained and it was 
set aside. - ~ : ats 

LL.R,, 31 All, 150. 

w—— 25 Bom.,179. .. oe F 
Nga Chitv,Nga Ya and others .. - tea + wee 
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Criminat Procepure— 1623,—Held—that the statements of witnes- 
ses recorded by the police in the course of an investigation 
cannot be used in any way whatever, in the course of the trial 
which results from that investigation, except in the one way 
laid down in section 162 of the Code of Criminal Procedure 
with the single exception referred to in clause 2. oe 
Nea Ba Than and two others v. KingEmperor. ese ” Bs 


CRIMINAL PRoceDURE—162, 476—Held—that there is no provision 
of law by which the statement of a witness made to the police 
can be used against him to impeach his credit when he is 
called for the defence, 
The giving of false evidence is only an offerice when it is 
intentional and the intention is usually tobe gathered from the 
surrounding circumstances such as the importance or rele- 
vance of the evidence in question. 
Nga Yon v. King-Emperor toe oe tee &4 


CRIMINAL PRocEDURE—179, 18% (2). Aeld,-—that when an alleged 

breach of trust took place in Rangoon, the accused could not 
be tried at Maymyo in consequence of his failure to remit 
money there as he had agreed to do. The resultant oss to 
complainant at Maymyo was not an ensuing consequence by 
reason of which the applicant was accused of the commission, 
of the offence of criminal breach of trust:and therefore section 
179 of the.Criminal Procedure Code does not apply.. 

LLR. 1g All,rai, 

— 34¢All., 487. 

— 38 Mad., 639. 

——.41 Cal., 305. : 

Abdul Salam v, Ramnewal Singh eee tee 372 


Crisrn at PROCEDURE—210, 213, 815.—Held—that a Committing 
Magistrate has a discretion to consider the credibility of the 
‘ evidence and if he entirely disbelieves it ougitt to discharge __ 
the accused—If he is iu doubt as to the credibility of wit- 
nesses and the evidence if believed is sufficient to justify a com- 
mitment he should commit the case—Held also—that. the 
juestion as to whether there is an absence of evidence to 
varrant the commitment is a point of ae oe not of fact, 
1L.Ré, § All., 161. C.WN,, 441. 
—— 21 All, 265. j : LA,, tot. 
—— 35 Bom;, 163. 7 B.L.T., 26, 
9 C.W.N., 829. ; : 
Nga Hmyin v. KE. oo eis sos oes : 29 


Canamat ProcepurE—234,—Held eat ‘section 234 of the Code 
of Criminal Procedure only applies to the trial of a single 
person for separate offences of the same kind and ‘not to cases 
in which more persons than one are cs jointly. 

LL.R.. 33 Cal., 293. ; 
Nga San'Pa and one v. K.E, as Dyce Bass 187 

CrimInaL Procepure—342, 364, 537——-Held—that the omission to 
examine accused persons under the provisions of sections 342 
and 364 of the Criminal Procedure Code, is fatal to the 
validity of a trial, ‘Fhe provisions of section 342 are impera- 

. tive and failure to comply with them i is not a mere irregularity 
curable under section 537. : oes: 
sie Neat Sahil Ve aioe Po Mya and one a 18 


xXxVi- . . INDEX. 


C—concld. 


CriminaL ProceDurs— 350.--Held,—that section 350 of the pete 
. vides the only exception to the general principle that criminal 


cases must be decided by the magistrate who heard the 


evidence. 
I.L.R., 23 Cal., 194. 
Nea Paik vy. Nga Saw Hloing se 

CriminaL ProckpuRE—406,, 423 (c) dy Ei mee | in an appeal 
-under section 406, the District Magistrate has power under 
section 423 (c) and (d) to alter or reverse the order under 
appeal'and to make any consequential or incidental order that 

may be just and proper. 

L.R., 33 Cal., 8. 
. Nga San Dunn. King-Empevoy ws . 
CriMinaL ich recs arbi Gambliftig 8 and 9.—Held,-that aa 
accused person cannot be put on his oath or éxamined as a 


witness in the casein which He,is accused, The fact that there 
are several accused persons. is immaterial, if the accused is ~ 


himself upon his trial with the other accused at.the time-when 

it is sought to..make him a witness, Held alsoy—that if an 

incompetent witness is‘examined inadvertently his statement 
is not lena evidence and must entirely be ignored, 

-L.R,, 23 Bom., 213. ; 

“Nga Ngwe Gyaw v. KE, see 

eae PRocrDuRE—435, 438, Unger Burma Criminal Justice 

egulation —ScheduléSection XII-Held,—that Section 

x! of the Schedule to:the Upper Burma Criminal, Justice 

Regulaticn does not limit a District Magistrate’s ordinary 

powers.in revision under the ‘Criminal Procedure Code but 

“extends his powers under section’ ‘438 by allowing him to deal 

with the cases by. second and third class. Magistrates as he 

ee fit: instead of ap ORENE them to the High Court for 

orders, 


Nga Thet She and onev, ne Boatde ose Fons 
CRIMINAL PaoceDURE—437. —A court ordering further enguiry to - 


be made against an accused person discharged shculd record 
its reasons sufficiently fully to give the accused notice of its 
grounds for its order. 
LV, L B.R., 233. 
VIL C.W:N., 457. 
IL, Cal., LJ. 45. : 
Nga Min Dinv. King-Emperor .... 

CRnawar ProceDurs—439.—Held—that the power “of reversing 
acquittals on-revision at the instance of private parties is one 
that will only be used. sparingly and where the interests of 
public justice demand ‘it. 

-L.R., 42 Cal., 612. 
LL.R., 38 Cal., 786. 
Nga Po Pyawv, Nga Po Nue wx “ tee 


D 


Damaczs,—A Burmese Buddhist youth can be sued for—for breach 


we 


of promise of marriage although -he is under 18-years of. 


age,—See Buddhist Taw—Marriage 
Damaces,—Held—that before an action for—for inal iclous prosecu- 


‘tion can be sustained it isnot necessary that the Plaintiff © 
should have beén formally acquitted but something more than . 


an inference from the general-circumstances of the eriminal 
case is necessary. and it must -be definitely: proved either 
that therewas malice:or thatthere was such’a-wilfully false 
statement to the police as would justify an eae aman of 
malice, Sée Civil Procedure one Bene tgs abe 
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‘Damacss.— Held,—that whether there is a betrothal or not the 
- consent of the parties is necessary to a valid marriage, and that 
an action for—for breach of promise of marriage cannot be 
maintained against the parents of a Burmese Buddhist in 
respect. ef a promise made by such parents to give theirson in 
marriage,—See Buddhist Law—Marriage ies we 
Dzatra.—That although the intention of the: persons who inflicted the 
beating was not to cause—but to exorcise the spirit they must 
betaken totave known that they were likely to cause—See 
Penal Code sea ae ae 

Dazror—Held—that whereas ina suit against a—and his surety 

: for money lent the mere omission of the plaintiff to pursue 
his suit against one of the defendants with the result that that 
defendant’s name is struck off and the suit dismissed against 

him under O. IX, r.5, does not discharge the surety, provided 

that the suit is stillin time against the principal, where the. 
plaintiff expressly’ waived this claim against the principal— 

and informed the Court that he would obtain decrees against 

the surety only, it was an act or omission the legal consequence 

of which was to discharge the principal—within the. meaning, of 
section 134 and therefore the plaintiff had no further right of 

suit against the. principal—and could not recover fromthe 

.. surety—See Civil Procedure <  ®es sh ss 
Dzstor.—Held,—that there appears to be no reason why the Court’s 
- powers under section 43 of the Provincial Insolvency Act. 
should not at any time be put in motion by a creditor and. 

the Court is .then bound to consider - whether the—has 

made false entries in the inventories or lists, or committed any 

of the other acts set out -in that section.—See Provincial In- 
‘solvency ae aes wee eae Hywel” 
Deramation.— Actions for—Held-—that a person who has taken his 
complaint to the police and to the Court without unreasonable: 


delay was protected from an action for defamation of character - 


’ in respect of allegations contained in such complaint, 
oo iL. -,28 Bom,, 226. . ; 
——— 38 Cal., 880. 

XX Cal,, L.J., §18. 
. Maung Myo v. Maung Kywet & ea A ee 
Deramatory,—eld,—that a party to a Civil Suit who makes a— 
statement in Court which is not covered by <ny of the excep» 
tions to section 499, Indian Penal Code, is not protected from 
prosecution for an offence punishable under section 500, Indian 
Penal Code—See Penal Code si... we xa 


Detay.— Held—that a person who has taken his complaint tothe - 


police and tothe Court without unreasonable—was protected 
from an action for defamation of character in respect ‘of: 
allegations contained in such complaint,—See Defamation—* 
Action for— ...°- aes Se tLe ebale bee? aa 
DeLivery.—Held—that the provisions of O, XXII, r. 6 of the Civil 
Procedure Code cover not only the case where a.judgment is 


delivered in ignorance of the fact that a party has died between ~ 
the conclusion of the hearing and the~—of the decision, but also - 


provide for the—of judgment where the Court is aware of such: 
death. The-death of a party is not sufficient cause for ‘allow- 
ing the withdrawal of a suit which-has been completed in 
every respect except for such—-of judgment—See Civil Proce- 


lure vee, eee, see ove «oe 
DistRict,—Held—that in a—in which the law dces not prohibit ” 
. or place any réstriction-upon the manufacture of tar? it cannot ~ 

be unlawfully tanufactured ‘and section 37 does not therefore 


xxVIt 


PAGE. 


106. 


62 


OF 


88. 
Ton 


88 


46 


ose 


XVili " INDEX. 


‘D—concld. 


apply tothe possession of tay? manufactured in sucha dis-- 


trict.=-See Excise Act V of 19t7, section 1a (a),37. bee 
istrict Macistrate.—An order made by a Magistrate to execute 
abond under section 3 of the Opium Law Amendment Act ie 
appealable to the——-See Opium Law Amendment Act re 
isrRicr MaerstRaTE—in an appeal under section 406, Criminal 
Procedure Code, the——has power under section 423 %) and (4a) 
to alter or reverse the order under appeal and to make any 
consequential or incidentai order that may be just and 
proper—Sce Criminal Procedure we ee 


‘VoRCE.— Ina suit for—between Burman Buddhists it ‘is not neces- . 


sary toclaim partition—in such a suit it is the kindof —yranted 
which determines the rule to.be followed at partition—Sce 
Buddhist Law: Divorce ... . see 

vorce.—Held,—that a Muhammadan husband who gives his 
wife the right to —-him does not by so doing divest himself 
of the right to—her. A Muhammadan wife who is divorced 
is entitled to maintenance during the pericd of her iddat,?” 
~~-See Muhammadan Law— Divorce sae 

vorce.—Mere clandestint intércourse after a—is' not sufficient 
to reviye'the marriage ‘under Buddhist law—See Buddhist 


' Law—Divorce ae oe rot 


E 


siuxnte—Pointed « out that an—of necessity cannot arise in 
any other way than on severance of tenements. Facts — 
necessary to provea right-of-way by— 
a L.B.R,, 134. 
4 L.B.R., 046. E 
Maun, Shae Daing and one v. Ma Thet Su a 
DoRSskE,—LHeld,-—that section 8 of the Negotiable Instruments 
Act prevenis any person suing on a negotiable instrument, 
who is not named therein as the payee, or has hot become 
. entitled as-sr assignee.—-See Negotiable Instruments - «.. 
IWENCE.—There i is no provision of law by which the statement 
of a witness made to the Police can be used against him to 
' impeach his credit when he is called for the defence. The 
giving of false—is only an offence whei it is intentional _and 
the intention is usually to be gathered.from the surrounding 
circumstances such asthe importance or neevente of the— 
in question—See Criminal Procedure 
IDENCE.—30, 114. —Held,—That the confession of 4 | ec-sccused 
Person is not the same thing as the testimony of an accom- 
plice and ‘stands’ on a different footing, It may be taken 


into consideration as lending support to other evidence in : 
the case, Butifthere..is: no other evidence, it is nota proper - 
basis for_a conviction... It_is..not. strengthened bythe fact _- 
that it is supported by. other confessions, whether these have - 


been made-in such circumstances asto preclude the theory 
that there has been connivance between the persons making: 
the conizsaiont sor not, 


ILL.R., 99 ‘All.,434. _ LLR. 4 Cal., 483. 
——~ 38 Bom. 164. . ~“-—— 1o Bomi, a3t 

" —_——— 15 Borm., 66, - 7 omainaae 93 All, 4.4 
/—— 33 Mad, 46." _ ome'8 Cal; 689. 


— 8 All,.306. ¢ ; ‘98 Bom, 168, 
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LUR. 17 All, 86. 23 W.R, 24. 
19 W.R,G.; 576 f : 1 L.B.R.,038. 
at W.R,, 715 S.Jj.L.B., 636. 


Nga San Nyetn and nine others v. King-Emperor 
Evipencr.—Section .350 of the Code of Criminal Procedure 
provides thé only exception to the general principle that 
criminal cases must be decided by the magistrate who 
heard the—See Criminal Procedure bes S08 
Evin Srirrt.--Exorcising—See Penal Code, 300... “se 
-Exciss Act V or 1917, sections wa {2), 37.—Held—that in a 
district in which the law does not prohibit or place any fes- © 
triction upon the manufacture of tard it cannot be unlawfully 
manufactured and section 37 does not therefore apply to 
the possession of tars manufactured in such a district. 
King-Emperor vy. Nga Po Kyan . _... 


Excisx 4t (c), 63 (1){a):—The Collector .on a report from the 


District Superintendent of Policesanctioned the prosecution 
of an excise licensee under section 41-(c) of the Excise Act 
but did not'pass orders authorising any particular Excise 
Officer to make a report or-compiaint. ; : 
A report was then imade to a Magistrate by a Sub- 
Inspecter of Police, ; ; 
. Held,—that this was not-.a compliance with the 
provisions of section 63 (1) a)-of the Excise Act, 
j Kaung Ki v, King Emperor — : oie es 
Eizcurion—Documents completed in the Burmese fashion with- 
_out being signed are “executed ’-—-See Upper Burma 
Registration Regulation =... se ot tele 
Exscurion.—Held—that stay of—in respect of part of a decree 
is sufficient to warrant exclusion of time under this section, 
: - omSee Limitation—15 Ea ne ace 
Ex-rarte.—Held,—that apart from O. 41, r. 93, Civil Procedure 
'  €ode,an Appellate Court has inherent power, when a suit has 
‘been decreed against the defendant—, not only to reverse a 
decree passed.on the evicence given by the plaintiff only, 
but also to direct a retrial of thecase, See Civil Procedure... 


Forzsts, rr, a2, 98,.° He/d,—that the holder of a license to extract 
a.certain fixed quantity of teak is responsible if-under cover 
of the license something illegal is done and it is immaterial 
whether that illegal act is done by the licenses or by some. 
one. émployed by him, provided that the person employed 
is acting within the scope of hisemployment. 

' 9LB.R., r12. tt aia a 
Nea Shwe Baw v. King Emperor ©. sss 
Fraup.—Allegations of-—must be specific and not:general and the 
facts constituting the—or fromi which it is to. be. inferted 
must be clearly indicated. —See Contract chee eee! 
Frexcuman. Union betwéen a-and a Burmese lady under 
# Burmese Law not a marriage as understood in Christendom 


. wSee Succession Act — eee ae 


MXix. 


AG &. 


ere 


86. 


197 
258. 


: 13 


198. 


ig. 
69- 


, 228. 


SxxX INDEX. 
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‘Girts.—Buddhist religious—are not excepted from the operation 
of section 123 of the Transfer of Property Act—See Transfer 

; of Property ees cas dee ak 

‘Gipt,— Where delivery of property is essential to the’ validity of 
the—there must be clear evidence of a change of possession 
—See Probate'and Adninistration’ sas ae 


He 


HicH Court.—t ispermissible for the —in a second appeal. to 
examine the evidence in ordertosee whether there is.any 
evidence on-which the findings of the Lower AppsilateCourt 
could properly:be based=Sze Probate and Administration. 

Hitt.—Held—that the Kachin—T-ibes Regulation applies to - 
Kachins- in’the . hill-tracts defined and:does not affect the 
jurisdiction of:the:ordinary Civil Courts as provided for by 
the Code of Civil Procedure—See Kachin. Hill Tribes 
Regulation. ed aaa ae Bie is 

Hovsre—A:lodging—need not be let: in lodgings, it is still a 
lodging —if it:is:occupied to any extent in‘common by mem- 
bers of more than-one family—See Municipal we 

Hussanp, —Held,—that although the wife was‘in actual physical 
possession‘ofthe house and invited the accused: there, the 
—did not‘cease to be in possession by reason of his temp)- 
rary absence; and that asthe intention wasto commit an 
offence, which constituted-an infringement of ‘the rights of 
the —the-conviction-was correct. Sze Penal.Code oes 


at 


‘EuMPRISONMENT.—A. Court of Appeal or (in Upper Burma) on: 
revision cannot alter a sentence of—to one of whipping under 
section 3, of the Whipping Act when any portion of such— 
has been served—See Whipping nas ee aes, 

InvestieatTion.—Held—that the statements of witnesses recorded 
by the police in the course of an—cannot be used in any way 
whatever, in the course of the trial which results from that —, 

«, except in the one way laid down in section 168 of the Cade of 
'SCriminal _Procedure-with the single exception referred to in 
clause 2.—:See Criminal: Procedure“... wes, Se RS 


| ; 


Jupement.—Held—that the provisions of O. XXII, tr. 6 of the Civil., 
4°: Procedure Code cover not only the case where a ~is:delivered 


in ignoranté ofthe ‘fact that.a party: has. died:between :the.’ . 


conclusionof the hearing-and the-delivery-of:the decision,:but- 
alsu provide for the delivery iof—-where: the Gourt 1s aware of: 
such death: ‘The:death-of a-party :is not sufficiént: cause: for. 


allowing the! withdrdwal Of-a-suit-which has been:completed-m: - 


every respect except for.such delivery of —See Civil Procedure’ - 
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Jurisprction—A material irregularity or illegality is not in itself a 
ene sufficient ground for revision under section 115, clause (c), of 
ercvgm the Civil Procedure Code, There must have been at the 
a, Same time a wrong or irregular exercise of —See Civil Proce- 
dure ove 4 : : ~ os 
. Jurispicrion.— Held —that where the place where a contract was 
made was not within the—of.a Court, the Court still has—if 
the place where the contract was. to be performed, or where 
in its performance, the money to which the suit related was 
expressly or impliedly payable, was within the-~of the court 
—See Civil Procedure ... * ae ise vee 


K 


Kacuin Hirt Trees REGuLarion-—1 (3), 3; ‘it-—Held—that 
the Kachin Hill Tribes Regulation applies to Kachins in the 


hill-tracts defined and does not affect the jurisdiction.of the. ' 


ordinary Civil Courts as provided for by the Code of Civil 
Procedure. ; ; 


Paukst How & Co, v. Sinwa Naung ates aoe 


L 


: Limirar1on-—15.—Held—that stay of execution in respect of part of 
a decree is sufficient to warrant exclusion of ,time under this 
section. ; 

LL:R.,. 26,:Mad.,: 780% 
20 Indian Cases, 439, ’ 
Nachiappa-Cheity-v..Maung . Pe Te Ba 
Limirarron,—165, 181.—-Where the interpretation soiight to be: put 


upon the. words:of the: Limitation Act is-arrived'at:by implica- — 


tion and by reference: the Court ought not to:adopt'a construc- 


tion which: has ‘a-restricting. and pénalising ‘operation unless . 


itis driven to do'so:by'the irresistible force‘of language. An 
application by a judgment-debtor alleging that land in excess 


of what:is affected by the:decrée has: béen madeover by the _ 


Court is governed -byArticle 181and not by Article 165 of 
the Limitation Act, pee : é 
LER.,-25- All, 343. 
—grMadi, 494 -_ 
= 38: All., 339: 
Maung Tha :and-one vi Ma -Pyu and two: ‘ow 
Lawiration — Article 174) First . Scliedile~Section- 18~Civil'Proce- 
dure—O.XXIj 1. 2Where +a - decrée-holder promiséd' tc 
” certify an: adjustment. made out of ‘Court: -but-failed‘ to-do so 
and the -judgment-debtor made an application’ after the go 
days allowed iby-Article\174- of the - First ‘Schedule ‘to th 
LimitationsAct,—Held'= that section18 of “the'Li 
applies only to cases.-wheré'a petson liad: been “kepi 
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knowledge of his tight to make the application and not to 
cases in which he had been kept by fraud from the exercise 
of his right. 

U_B.R., 1, 19foy 13, TQt. 

16 C.W.N., p. 923, at p. 927. 
Maung On Myit v, Maung Shwe Pi a 
ration AcT.—First Schedule—Article 182, Explanationz, 
Article 81.—=eld—thata decree against two mortgagors for 
payment of money.and sale of property in default and against 
a third person as‘surety for the . mortgage who has joined in 
the covenant to repay the amount is a joint decree and an 
application for execution against the mortgagors takes effect 


eee 


against the surety by virtue of Explanation r to Article 182 of 


‘the Limitation Act, ae 
Held also,-that where money is paid into Court to the 
credit of suit there has been payment to the creditor and in a 


vsuit by the surety against the principal debtor time runs _ 


from the date of such payment in under Article 81 of the 
Limitation Act, ‘and not from the time when the creditor 
draws it out. ? . 
“LL.R., 3r: Bom., 50, 
~—— 23 Bom., 478. 
—— 4 Cal, 529. 
—— 20 Mad., 33. 
. = 13 Cal, 155. 
Yinke Supaya and one v. Maung Kin .. ees 
inG.—A—house need not be let in lodgings,.it is still a—house 
if it is occupied to any extent in. common by members of more 
than one family—~See Municipal = avy oe mae 


renancg.—Held,—that a Muhammadan husband who gives his 
‘wife the right to divorce him does not by so doing divest him- 
self of the right to divorce her. A Muhammadan wife who is 
divorced is entitled to—during the. period of her “ iddat.’—See 


Muhammadan Law—Divorce: dey : wed ; 
38.—Held—that before an action for damages for malicious 
rosecution can be sustained itis not necessary that the 
Piaintift should have been formally. acquitted but something 
more, thati an inference froin the general circumtances of the 
criminal cage is. necessary and it must be definitely proved 
either that there was—or that there’was such a wilfully false 
statement to the police as would justify an inference of —.—See 
Civil Procedure —- i ak ae ee 
taGeE——Buppaist Law.—Held—that. a Burmese Buddhist 
youth can make a valid-promise of marriage at any time after- 
he is_physically competent. for. marriage and.that-he.can.be- 


eee 


"ee 


sued for damages for breach of such promise although he is. . 


under .18 years of age —See Buddhist Law— Marriage ses 
taGE.=-Held—that whether there is a betrothal or not th 
consent of the parties is necessary to a valid--, and that an 
action for damages for breach of promise of marriage cannot 
be maintained. against the parents of a Burmese Buddhist in 
respect of a promise made by such parents to give their son’ 


in marriage—See Buddhist Law—-Marriage ~ -.,. ve 
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Marktach— Mere clandestine intercourse affer a divorcee is not suffi- 
cient to revive the—under Buddhist Law--See Buddhist 
Law— Divorce ie et P 

Marriaer.—Union between a [‘renchman and a Burmese lady under 
the Burmese Law vot a—as understoed in Christendom—See 
Succession Act sas ote ext epee ees 

Morteaens.—Usufructuary.—A—in Burma has aright to the crops 
growing on the land at the time of redemption provided that 
stich crops were sown or planted by the—or his tena:t without 
notice of the intended redcmption—Sce Transfer of Property 

Mortoace bonpn.—A plaint cannot he amended so as to convert a 
suit on a promissory avte into a suit on a—See Civil Procedure 

Morraacs.— Usufructuary—rcedemption of— alter date fixed in preli- 
minary decree~See Civil Procedure a> ose 

Municrrar a (6). A. lodging house need not be let in lodgin:s, it is 
still a lodging house if tt is cceusicd to any extent in common 
by members of more thaa one family. 

_ Shatk Amanath Mistryv. KE... es oes 

Muuammapin Law—Divorcse, eld,—that a Muhammadan 
husband who gives his wife the right to divorce him does not 
by so doing divest himself of the right to diverce her. A 
Muhammadan wife who is divorced is entitled to maintenance 
during the period of her ‘ iddat.’ / 

a2 C.W.N., 924 at p. 926, 
32 Indian Cases, 707. 
Nga Kyawy. Mi Hla... isa - fe: 

MuwnictPat—18o (1).-~Held,—that there is nothing in Chapter Vi of 

- the Burma Municipal Act, which empowersa Town committee 
to pass a gensral resolution directing how sulliage or surface 
water isto be disposed of. An infraction of the directions 
embodied in such 2 resolution is not therefore punishable under 
—of the—Act 

Sohax Singh ¥. K. £. ees ee as 


<o8 


WN 


Necormasce InstruMeEntTs—8—Specific Relief—4q2. Plaintiff sued 


the widow’ of his deceased s:n_ for a declaration of title to: 


certain-promissory notes drawn in favour of his son and to an 
injunction restraining the widow, who was in possession, from 
invading his ‘rights thereto. His allegation was that the 
monies lent were his and fent on his behalf by his son—Held,—= 
that as plaintiff was-not the holder ofthe nes within the 
meaning of section 8 of the Negotiable Instruments Act and 
had no right of suit thereon he was not entitled tothe declara- 


tion sought. . i es is 

Ma Nyi Ma v, Maung Yan Shit. _ a 

NecoTiasre InstRUMENTs—8,—Held, that section g ‘ of the 

Negotiable Instruments Act prevents any person suing on @ 

negotiable instrument, who is not named therein as the 
payee, or has not become entitled as endorsee cr assignee, 

Maung Sawv. Ingraswamy by his assignee E. V. Muhomed 


Ebrahim,  ..» ass aaa! woe 
Nox-CommissiowgD Orricer—The pay of a—is exempt from 
attachment by a Civil Court—See Atmy Act cy” ans 
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Oar An accused person cannot be put on his—or. examined asa 
witness inthe case in which he is accused, tons Cximinal 
Procedure wai va 

Qrium Law Amenpment Act, gratis order made by a magistrate 
to execute a bond under. section 3 of the. Burma—is ‘appeals 
able to the District Magistrate, a i 

U.BAR, 189 7- 01, 1, 227+ 

Law Kaw v. King Emperor. yt 

’ Onpin ation. Held—that a § Ponyyi” or a Rehan” cannot inherit 
property from his lay relatives after his—.—See Buddhist 
-Layw—inheritance ak ; seek. [ate cso Goa ay mee 


= 


Parr NERSHIP.-—W hen'two persons. eSuiline their money or skill | in 
"an undertaking with an agreement to share.profits and losses 
such an agreement is in fact a—i--See ‘Contract ... sige 
Pige NERS RIE. There i is no _Justification either in Buddhist Law or 
the published rulings for holding that in every case which a 
hasband and wife borrowed money it must be presumed until 
"the contraty is proved, that there is a parinership between the 
“two and that the money is borrowed for the pape of that. 
partnership. ia 
{ Le Re 2G, ‘Bom, 26%, 
aoe 40, Mad, 727%. 
U.B.R., 1892-96, IL, 294.. 
Maung Taw v. Moosaj ee Ahmed & Co : eee 
PAYER, end, —that section 8 of the Men oriable taarnniene’ Act, 
prevents any person suing on a negotiable instrament, who is 
not named therein as the—, or has not becorne’ entitled as 
endorsee or assignee, ‘ See Negotiable Instruments | 
Pana CoDe—99,; Criminat Procepure—46 (3)—Right of 
private défence. An Excise Inspector pursued an “armed 
smuggler and on coming up ‘with him ordered him to. stop" 
and. fired his revolver twice to frighten him whereupon the 
smuggler drew a sword and cut the Inspector on_the thigh, 
Held, ~that the smuggler had reasonable groundfor' ‘bélieving- 
that. the’ Inspector intended’to cause~ death or gtievous’ hurt’ 
and did’ not’ exceed the right’ of private “defence ; 3 but that 
-when subsequently he /was inthe grip of the Inspectot andan: 
Excise peon'came up and tried to disarm him, he had ne right. 
of privace. defence, as’ he was no longer under a‘ reasonable 
apprehension of death or, grievous hurt, : 
Nga Nan Dav. King Emperor: : 


ane + eee 











tendered does not amount to intentionally preventing service 
of summons since under both the Civil and Criminal: Codé: of . 
’ Procedure service can’ be effected. -by Mba ge eS : 
LLRs, 5; Mad. 199 . , 
_ GI Zapantis & Co. v. King Emperor i 
PewaL Cope—193.— Héld,-—that there - is no. provision’ of * law’. by 


which the statement of a witness made.to ‘the police: can be. 
‘used against him to impeach his‘credit-when he is called .. for... 


the defence, © “The giving of falee evidence ig only’ an offence 


NAL Copk—173.—Held, —that refusal to: ‘dccept'a summons “wtih * 
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when tt is intentional and the intention is usually to be gather- 
cd from the surrounding: circumstances such as thes ampor- 
tance or relevance of the ey ridence i in ceca Criminal 
Procedure oss fe hg, 
Pena Cons ~~203 ~-Held, that : seclio 203 of the Indian: -Penali- 


Code aprties only to information volunteered by the infore~ 


mant and not to a false statement made i in the _ course at an 


examination by a police-officer, © ; 
King Emperor v. Nga Po Livin see 


Pera Conr—302—Plea of guilty. Aeld,—that before a plea of 
sruilty can be accepted and a sentence of death passed, thé 
record should show clearly that the-person who -is charged: 
understinds.and admits such facts as would bring his offence 
within the definition of murder and that he does not plead any 


of the exceptions set out,in the Indian Penal Code. 
Bom, Lit. VILL p. 240. 


Nga lan v. King-Emperor 3, kee renee eee 

Pewat, Gone: “7302, 3044, 304 (2).—Where a woman was, beaten to 
death in the bend fide belief, that she was possessed of an evil 
spirit. 77eld,—that as she did not consent to the method of treate 


ment adopted section 3044, Indian Penal Code, did not.apply, | 


That though the intentions of the person who inflicted the 
beating was not to cause death but to exercise the spirit they 
must be taken to have known that they were likely to cause 


death, 


That severe punishment is called for in such cases, the view 
that they are due te ignorance alone and that ignorance can-' 
not be cured by punishment, not being the only “consideration 


affecting the question of, — shment. 
U.B.R.L, 1910-—13, 8 ‘ 
— 1902-03, I, Penal Godle, 5. 
Nga Po Tha and twov, KingEmperor  - we. 


Pawat Cope—44t, 447), Criminal PRocEeDURE—522 Held that 


there is no~ provision of lawin the Indian- Penal Code or the 


Cade of Crithinal Procedure which restricts the right of aperson - 


not, in possession to make a complainttoa Magistrate i in respect 
of tho offence of trespass even though that offence is alleged 
to have been Committed against a third person, nor. does the 
‘definition of Criminal Trespass contained in section 44r of the . 
‘Inclian Penal Code restrict the offence to“cases in which the 
person ‘in actual possession is insulted, intimidated or anncyed, 

Held further -that an otder under section 522; Code of 
Criminal Procedure, need not be made at the time of convic~ 
tion : it ts sufficient if it is made without unreasonable delay; 
and that an offence atteided by criminal force within the 
meaning of section 5225 Criminal. Procedure Code, includes 


an offence i in the coramission of which pines na been 2 show ; 


ef force. . °° : 
U.B.R., 2£07- Oly i, a5a— 
& U; B, R. 2 425. 

49. P.R. Cri, 15. 

ir C.W.N.,.467. 


Nga Po Tokx. King ae or (Nga Lu Ka) « ses 

Penat Cove—447, | 448—Criminal Trespass, The complainant 
suspected his wife of an intrigue and set a trap te catch the 

' delinquent. - The'accused was. caught in the house at. night 

and thére was no doubt that-he went with the intention of 


committing an offence on the invitation of ‘the. complainant 
wife,” The accused was alc ant of criminal trespass. 


9, 
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Held,— that although the wife was in actual physical posses- 


sion of the house and ing vited. the accused there, the husband 
did not-cease to be in possession by reason of his temporary 


absence; and that as the intenticn wasto commit an offence, . 


which constituted an infcin: wemont of the rights of the husband 
_ the conviction was. correct, 
8 L.B.R., 425. 
U.BR. » t897—1901, 1, 354 
LL.BR. 355. 
LU.R., 23 All 83. ° ; 
VI Bur. Law Report, App. 60. ‘ 
Chatter Singh Damai v. King Emperor vee © oe 


BNAL CopE—499, Excerrion 9,— Held,—that a party toaCivitSuit 


who makes a defamatoiy statement in Court which is -not 
covered by any of the exceptions to section 499, Indian Pena} 
Code, is not protected from prosecution for an offence punish- 
able under section soo, Indian Penal Code, 

Heid alsoy—that dven if there were a general privilege in 
respect of words uttered in Court such privilege only refers 
‘to words spoken in the ordinary course-of a proceeding -before 
a Court. - ‘i 

EDR, 25 AIL, 685. 

— 17 Bom. 127. 

wm 14Cal., 4336 

— 15 a eeh 4th. 

w—~ 26 Mad.; 216, 

—— 11-Ben gal: LR:, 423. 


BMeev Burks v. "Maung Hla Pe wi he mi 
‘LeaDixes.—Held, —that'as the question of the validity ‘of ‘the sale | 


‘did not arise in the-—plaintiff was not entitled to succeed on 
a case which he had not set up. See Sale—validity of — 
LeaDInes—the detemination in a cause must be founded upon a 


cause set up ‘in the—or involvedin or consistent with ther-See 


Civil Procedure ane on aoe ules 
orice Orsicer— Section 203 of the Indian Penal Code applies 


only to information volunteered by the itiformant and not to a. 
' false statement made in Ee: course of an examinaticn by-a—See 


Penal Code... ; woe anes 3 
Poners.” —Held,—that a—or Rahan’? > cannot inherit porperty 


_from his lay relatives. after his’ ordination, See Buddhist. 


_ .Law—Inheritarce we cts er is 


OSSESSION —Held,—that although the satis was in’ actual physical _ 


-~of the house and - invited the accused thére, the husband. did’ 


not-cease to be” ‘in—by reason of his temporary-absence ; and . 
'. that as the intention was to commit an offence, which coristituted: & 
an infringement of the rights of the husband the conviction was" 


correct, See. Penal-Code rie rine err 





ossessiow,—Held, —that in a district in which the law does not 
prohibit or place-any restriction upon the manufacture of tayi. 


it cannot be unlawfully manufactured and section 37 does not 


therefore apply to the—~of tavz manufactured in such a district— 


See Excise. Act Vv of 1917, Sections 42 (@),37 > wwe: ay 


)SSESSION AS TITLE, Held,—that-if a person dispossessed. of pro- 


‘ perty does not avail himself of the remedy allowed by section 9. 


‘of the ‘Specific Loa Act hemust prove a title which, where it! 
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P—-contd. 
PAGE 
is hased on possession only, must be possession for at feast 
twelve years, : 
LLL. 26: Cal, 579. 
U.B.R., 1892-96, U1, 375. 
——— 104-06, TE, Ev. 7. 
Nea tha Zany. Sundar Singh eee as Wy ese x2 
Power ..~-1/2ld,—that apart from O. 41, % 23, Civil Procedure Code, : 
an Appellate Court has inberent—, when a suit has been 
deerecd ex-parte, not only to reverse a decree passed on 
evidence piven by the plaintiff only, but also to dircct a retrial ; 
of the case—See Civil Procedure ies 198 


Private perexce—Rivhe of—Criminal Procedure—46 43)—See ; 
Pefial Cede ; aoe ee see ees . 176 
Priyutwan,  f/el/ adso,—that eyen if there were a general—in res- ie ae 
pect of words uttercd in Court sueh—only refers to werds 
“spoken in the ordinary course of a proceeding before a:Court— 
See Penal Crde ses ero seo tol 
PRovate and AD MINISTRATION—45, 46, 64—INDIAN Succession 
929, 230, 273 --On the desth of the executor cr administrator 
of a deceased person the heir of the executor or administrator 
does not succceel to his rights as executor or adiministrator and 
the deceased person’s estate is unrepresented until new letters 
of administration are granted. eae, 
12 B.L.R. 423. 
_ a5 W.R. 489. 
| Ma Pe Pov. Maung Lat Cyt ies wire fc 208 
Prosatk ano AnministRaTIoN—98—Civil Procedure—zoo, 
3uddhist Law—Inheritance—AHeld—that if the Administrator 
of an estate denies the claim of a person to an interest in the 
estate,,that person is entitled to take legal measures to enforce 
hisclaim. Ma Hmyinv. Ma On Gaing UB,.R,, 1902-03, II, 
Probate and Administration, 1, explained. 

' Also—that it is permissible for the High Court in a second 
appeal to examine the evidence in order tosee whether there is 
any evidence on which the findings of the Lower Appellate 
Court could properly be based,. bediae : : 

Also,—that where delivery of: property is essential to the vali- 
dity of the gift, there must be clear evidence of a change of 
possession, : ; 

Also,—that the children of a divorced wife who live with their. 
mother and do net maintain filial relations with the father, dre 
not entitled to share in his estaté where there has been a divi- 
sion of property at thetime of divorce. : ; 


U.B.R., 1897—o1, I], 59,116, “LA, VEIL, 76. 
“fA. XVUL, 127. | 1.A., XIV, tor, 

L.L.R., 34 Cal., 297. © P.J.L.B , 504,. 

S.J.L.B., 296. IV, L.B.R., 272. 


U.B.R., 19¢2-03, II, Pro. and Ad, 1. © VI, L:B.R., 167. 
Ma Tok and 3 others v. Ma Chit 08 wee ae 
Promiss—Breacu oFr—.—eld,—that a Burmese Buddhist youth 
z can make a:valid—of marriage at any time after he is physically 
competent for marriage and that he can be sued for damages 
for breach of such—although he is under 18 years of age,—~See 


83 


Beddhist Law— Marriage see ae os 75 
Promissory Norz—aA plaint cannot be amended so as to convert 
a suit on a—into a suit ona mortgage bond—See Civil Proces 

dure a / te igaed Ss , > dee bas 7t 

~ Prorerty—Partition of—ina suit for divorce between Burman am 
* ” Buddhist it is not necessary to claim partition of—. In such a 





evil | 
-P—concld, 


suit it is the kind of diverce veagted which detesmines~ thee 
te be followed at partition—See Buddhist Law—Divorce 


‘VINCIAL INSOLVENCY—43, 44. Held,—that there‘appears to be. 
of the Pros.” 


~% 







no reason why the Court’s powers under section 4 
vincial Insolvency Act should not at any time be put, in motion 
by a creditor and the’ Court.is then bound to consider “whether 
the debtor has mddé false entries in the inventories or lists r 
committed any of the other wrongful acts set out in, that section, 
to B.L.T., 265 eae 

Ko Bein Wa v. District Court.as receiver and’ one \ mon 
winciAL Smate Cause Courts Act, Il ScHepute, Ciavse 
15.-—Specific Relief Act, section 30. Held—that a suit for’. 
specific performance:.of an award is not a suit for the specific 
performance of a contract. 

Held also,—that where a claim hag been eubintted to arbitra: 
tion and an award made, the claim for compensation is merged 
in the award andithe payment of any. money directed by the | 
award appears to be a’simple claim for money of a kind cogniz- 
able by a Court of Small” Causes, 

LL.R.,.16 Bom.,357, 

_——13 Mad, 344. 

16 Indian Cases, 868. 










, Maung Tok v. Ma.Shwe Mi 0 ee 


R. 


LAN Held,—that a “ Pongyi ” or—cannot inherit property 
from his lay relatives after -his ordination.-See Buddhist 
Law-—-Inheritance wee tee es6 

‘Lig10Us” Lanp— Valuation of-—miust be ‘deemed’ ‘to be the 
amount at which the Court estimates it with reference to the © 


‘value of similar “ non-religious ” lands in the neighbourhood -. 


See Court-fees oo Bese 

orT.—The Collector on a~from the District ‘Superintendent of 
Poliée sanctioned the prosecution of an excise licensee under 
section 41 (c) of the Excise. Act but did not pass orders 
authorising any panueular Excise Officer to make a-~or 
complaint, 

* A--was then made to a Magistrate by. a Sub- Inspector, ‘of 
Police. 
' Held,—that this was not a compliance with the provisions 
of section 63 (1) (a) ‘of the Excise Act—Sce Excise : 

‘sw. Held»—that the right of appeal against an order granting 
an application for—is restricted by the terms of Rule 7, Order - 
XLVIL—See Civil ‘Procedure Code. O, XLVII, r.7 

‘s10N.— Orders passed under Chapter XU, Code cf Criminal 
Procedure, are not subject to—being expressly excluded from 

~ the operation-of section'435 of that Code-by--Clause- o ofthat. 
section, . 

But to deprive ‘the High Court of the power of interference 
in—the proceedings must be proceedings under Chapter XH- 
of that Code in fact and not only i in spre Criminal 
Procedure ane eee ts 

[T OF PRIVATE DEFENCE—See Penal Code” 
IT-OF-way, —Facts ‘ecessary to prove a—by éasement,—See : 
Hisement: * Pas ae oe ee se 
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SaLe.—Validity of—-. Phiint uf sued for redemption of certain land 
relying on a mor Geyre cflected by him. 
The defence: was th: at plaintiff had converted the mortgage into 
wt sale, Yhe trial Court, taking this view of the facts, dis- 
missed the suit 

‘The irst Appellate Court found the sale proved, but held - 
that if was invalid, by reason of the consent of the coheirs not 
having been obtained and granted a mortgage decree. 

Held ,—thiat as the question of the validity of the sale did 
not arise in the pleadings, the plaintiff was not entitled to’ 
succeed On a case which “he had not set up.: 

Mua Ye Baw and onev. Mauwg Shwe Hman and one «i. 

Sotpticr, Che pay of a—is exempt from attachment by a wi 
G ‘ourt— See Ar my Act «ae 
Srecune Retoer—9.—Person dispossessed of property—title’ based 
ou possession only —must be possession for at least twelve 
years. See Possession as title 
Seeciric Reriee—at—Award by’ Arbitrators—effect of—the éxis-- 
tence of an award made by arbitrators in consequence of a 
reference to arbitration by mutual agreement bars the decision 
of the subject matter thereof in a civil suit until the award has 
been set aside by the decree of a competent court, 
U.B.R, 1897—01, Il, 542. 
1.L.R. 33 Bom, 4on. 
8 L.B.R. 157. 
C.A. No, 440 of 1914 Aunpubtistiad) 
Ma Hla Ye and two others v. Maung Ten Maung on 
‘Srare Lanp—Section 5342) (i) of the Upper Burma Land and 
Regulation Hote mat bar the jurisdiction of the ordinary Civil 
Courts in respect of disputes between private persons regarding 
the ownership or ‘possession, of—-or any lien upon or other 
pert in such land or the rents, profits or produce there of 


See Upper Burma Land, and Revenue Regulation . nee 


Srarement.—Theré.is no provision of Jaw by “which the—of a wits 
‘ ness.can be uscd aga'nst him to impeach his credit when :he i is 

. cal'ed for.the defence—See Criminal Procedure : 
Stare Ments.—/(.td,—that the—of witnesses recorded by the police *. 
in the course of an investigation cannot be used..in any way - 


whatever, in the course of ths trial which results from that - 


investigation, except in the one way laid down in section 162 
of the Code of Criminal Procedure with the single exception - 
referred to in clause 2 —Sze Criminal Procedure ' ; ... ae 
Succession Act~—27, Heid,—that marriage urder the Burmese 


Law being polygamous a union between a Frenchman anda . 


Burmese lady. which-was a lawful marriage under that law 
was not a marriage as:understood in. Christendom, : 

Held also,—-that the offspring of such.a marriage were not 
legitimate and cannot inherit under the law administered i in. 
Courts in British India and such law being in:the case. of a. 
suit between Edst Indian Christians the law. contained i ‘in the 
Succession Act, 

Held also,—that the terms wife and lineal descendant used . 
in the Succession Act referonly to the lawful wife and: to 
legitimate children. 

x1 UBLR., 1910-13, irs. 
1890, 15 P.D., 76.°. 
LL.R » 30 Bom,, 500. 





8 L.B.R.; 399; 
U.B.Ry, 1892-56; T, .525..” 
Sophia Blin v. Maria David tee! sige geet 


SuMMons—refusal to accept a—when tendered does not amount to 
intentionally preventing service of—See Penal Code ae one 
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Summons—Rule 17, O. V, of the Civil Procedure Code is. intended. 
for cases in which the—-should be affixed in the way required. 
by the rule after a proper attempt has been made ta fiad the 
defendant—Sce Civil Procedure, me ae vee 133 

Surety.—Held,—that, whereas in a suit against a debtor and his 
for money, lent the mere omission of the plaintiff to pursue his 
suit against one of the defendants with the result that that 
defendant’s name is struck off andthe suit dismissed against 
him under O. LX, r.5, does not discharge the~provided the 
suit be still in time against the priricipal whete the plaintiff 
expressly waived his claim against the principal debtor and 
informed the,Court that he would obtain decrees against the— 

_ only, it was an act or omission-the legal consequence of which 
was to discharge the principal debtor within the meaning of 
section 134 and-therefore the plaintiff had no further right of 
suit against the principal debtor and could not recover from _ a 
the—-See Civil Procedure "eae toe eee aor 62 


Tv. 


Pari.—Held,—that in a district in which the law- does not prohibit or 
place any restriction upon the. manufacture of—it cannot be 
unlawfully manufactured and section 37 does. not - therefore 
apply to.the possession of-~manufactured in such a district.—~ 
‘ _ See Excise Act V of 1917, section 12 (a), 37 ae ue 86 
TENE MeNTS,—Pointed out that an easement of necessity cannot arise 
ie in any other way than on severance of—Facts necessary to 
‘ prove a right-of-way by easement.—See Easement ... ad 65° 
Towns Act-7, 9 (2).—Itis not part of the ordinary duty of a ward 
headman to provide coolies to take.an-official’s letters out tohim 
when he ison tour and in the absence of proof of any emer- 
gency a requisition calling on a ward headman to perform 
that daty-is:not warranted by the provisions of section 7 of the 
Towns Act. : ’ : : 
U.B.R.,. 1892-96, I, 32. 
4 L.B.R. 150, | °: yt eas oy 4 os 
; King Emperor v. Nga Po Sin sie “Se een $34 
TRANSFBR OF PrRoPERTY—51, 108. Held-—that a usufructuaty : 
mortgagee in Burma has a right to the crops growing on the 
land at the time of redemption provided that such crops were 
sown or, planted by the mortgagee or his tenant without 
notice of the’ intended: redemption. ie : 
LL.R., 2 Bom., 670, 
_e13 Mad, 15. 
_1LR., 8 All, 502, 
22 1, Cases, 515. 
3 L.B.R., p. 139. 
‘2 U.B.R., 1910-13, p. 14 
1 L.B.R., p. 186, . 4 
; Maung Gaw Vay, Maung Talok and one -— w . 
Transrer oF Propsrty-~133.—Held,—that Buddhist religious gifts 
"are not excepted from the Operation of section 123 of the — 
Transfer of Property Act. aes ie 
: 9 L,B.R. 258. . a AG : ‘aes eee i 
U Ne Mein v. Ma-Hnin On oh soe we 907 | 


é HAR 
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‘Trespass, Heldy—that there is no provision of law in the Indian 
Penal Code or in the Code of Criminal Procedure which 
. restricts:the right of a person not in possession to make a 
complaint to 2 Magistraté in respect of the offence of even 
though that offence is alleged to have been committed against 
a third person, nor does the definition ef Criminal—-contained 
in section 4kz of the Indian Penal Code restrict the offence to 
cases in which the person in actual physical possession is 

" insulted, intimidated or annoyed, 

Held furthey,—that an order under section $22, Code of 
Criminal Procedure, need not be made at the time of convic- 
tion : it is sufficient if it is made without unreasonable delay ; 
and that an offence attended by criminal force within the 
meaning of section 522, Criminal Procedure Code, includes 
an offence in the commission of which there has been a 
show of force.—Sse Penal Code—44t, 4473 Criminal Pro- 
cedure—558 = .., use tee seo eee 

‘TR1at.—Proceedings under section 148, Code of Criminal Pr 
cedure, do not constitute a—and are not in the nature of 
a—See Criminal Procedure ese tee ces 

Terpes,—Held—that the Kachin Hill— Regulation applies to Kachias 
in the hill tracts defined and does not affect the jurisdiction 
of the ordinary Civil Courts ‘as provided for by the Code of 
Civil Procedure—See Kachin Hill Tribes Regulation © wea 


U 


. Upexn Burma Crviz Courts RecuLation—=15.—Helde—that an 
order passed under the provisions of section 24 of the Code 
of Civil Procedure read with section.t5 of the Upper Burma 
Civil. Courts Regulation was not a decree and that an order 
for costs passed as part of .such an order was, not appeal« 

able-—See Civil Procedure ves ge ieeet 2 © Lass 

Uerer Burma Criminat Justice RecuLraTioxn—Schedule—Sec- 
tion XII of the—does not limit a District Magistrate’s 
ordinary powers in revisien under the Criminal Procedure 
Cede but extends his powers. under gection 438 by allowing 
him to deal with the case of second and third class Magis- 

‘ teates as he thinks fit .instead of reporting them to the 
High Court for orders—See Criminal Procedure ase 


Uresr Burma LAND aND Revenve RsgGuLaTiIon—53 (2) (ii)—. 


Held—that section. 53 (3) (ii) of -the Upper Burma Land 
aud Revenue Regulation does not bar the jurisdiction - of the 
ordinary Civil Courts in respect of disputes between private 
" persons regarding the ownership or possession of State land 
or any lien upon or. other interest in. such land or the rents, 
‘profits or produce thereof. 
7 L.B.R.».£0. . 
8 L.B.R, 237, =: .- 
U.B.R., 1892-96, If, 927, 634. 
—— 1897-01, II, 207, 209, 211, 443. 
—— 1902-03, II, Civil Procedure, 1. : 
—— 1904-06, II,.Land’and Revenue, f, 5. « -- 
IL. U,B.R. 1914-16, 151... o 3 
U.B, Land and Revenue Manual, 198%, p, 83. 


; The B.O.C. Lid. ¥, Batjnath Singhandone ww, | * haut. 
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Urrar BukMA REGISTRATION REGULATION—4—-Execution— Held <= 
that documents completed in the Burmese fashion without 


'” being: signed are “executed” within the meaning of section 4 


of the Upper Burma Registration Regulation. 
; DiR,, 2899, 1, 303. ; 
. w-——=1907-09, 1 I, Ex, S. 





Wa Sat Puy, Ma Sin ... aoe ma toe 
_ Usurructuary Morreace after date fixed in preliminary decree 
—redemption of—See Civil Procedure oe veo, 


V 


Vauipity.-feld,—that.as the question of the—of the saledid not 
" arise in the pleadings, plaintiff was not: entitled to succeed.on 
“.a case which he had-not set up, See Sale—Validity of— ... 
Vittace- Acr—g: Held,—that.an accused convicted of an. 
assault by..a village headman is liatle subsequently to be tried 
by.a magistrate-for the causing-of:hurt-upon the:same facts, 
Mi Chit v. Me Nyun awe eee 2 eons aoe 
Virrace. HeapMAn, An accused convicted of an. assault by a—is 
_ liable -subsequentlyto bel tried by a. magistrate for. the 
causing of hurt uponthe same facts—See Village Act 


Warp Heipwan.—tit is not’ part of the ordinary duty of a—to pro. 
vide coolies to’ take‘an official’s letters gut to him when he is 
‘on: tour’and'ini the absence of proof of any emergency a 
requisitior calling:on a—-to perform that duty is not warranted 
‘by: the -provisions of section 7 of the Towns Act—See Towns 
. Act eee ses ant tee ‘ses 
Warpinc3—Held;—that a Court of Appeal or (in Upper Burma) 
on-revision cannot alter a’ sentence of imprisonment to one of 
whipping undet—where any portion of such imprisonment hag 

been'served. ° : - 

VIIL L.B.R:, 466. : hoa 

_ King ‘Emperory Nga-Tun Sein = ue ae shee 
- Wirs.—Held,—that although the—was in actual physical possession 


of'the house and: invited the accused there, the husband did - 
not. cease ‘to: be ‘in possession. by reason of his temporary . 


absencé::'and that asithe intention was to commit aii offence, 
which'constituted:an- infringement of the rights of the husband, 
: the cariviction was-correct. See Penal'Code at: 3 See 
“WIFE AND LINEAL” DgsCEenpDantT. The. terms —used-in the Succese-- 
sion Act refer only to the lawful wife and legitimate children— 
: See Succession Act ~ eee . : Sex 
WitTupraw.t—The déath of a party is not sufficient cause for allow- 
ing the—of a suit which-has been completed in every respect 
except for delivery-of judgment—See Civil: Procedure” Seuss 
Witness, An accused person cannot be put on: his' oath or examine 
ed as a—m the-case in which he'is accused, | If an irtcompetent. 
—is examined inadvertently his statement is’ not legal evidence 


and must entirely be ignored—See Criminal Procedure... 
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PAGE 


as8 
183 ~ 


192 
135 


135 


234 
32 


194 
128 - 
46 


ie 














